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PREFACE > 


The Washington Pattern Jury Instructions (WPI) Committee 
operates under the auspices of the Washington Supreme Court, 
which appoints WPI Committee members from nominees submit- 
ted by the Superior Court Judges’ Association, District and Mu- 
nicipal Court Judges’ Association, Washington State Bar Associa- 
tion, Washington Association of Prosecuting Attorneys, 
Washington Defenders’ Association, Washington Association of 
Criminal Defense Lawyers, Washington State Association for 
Justice, Washington Defense Trial Lawyers, University of 
Washington School of Law, Seattle University School of Law, 
Gonzaga University School of Law, and the Administrative Office 
of the Courts. The Supreme Court also provides oversight of the 
WPI Committee’s financial affairs. While often commending the 
WPI Committee’s work to the bench and bar, the Court does not 
review the instructions in advance of its case-by-case consider- 
ation of them. 


In an effort to keep our instructions as current as possible, 
the WPI Committee often publishes updates when we have 
finished a suitable group of chapters, rather than holding an 
update until we have completed our review of an entire volume. 
For this reason, the instructions are not all current as of the 
same date. Readers should carefully note the currency date of a 
particular instruction when researching for any subsequent 
changes in the law. All new and revised instructions for this 
supplement are included in the Highlights pages. 


We would like to thank each of the WPI Committee members, 
and our staff attorney, Stephanie Happold, for their countless 
hours of work, their dedication, and their inspired contributions 
toward improving the law. We also wish to thank the other 
members of the bench and bar who served on subcommittees 
focusing on particular specialized areas of the law. Their contribu- 
tions greatly improve our work. | 


HONORABLE KRISTIN V. RICHARDSON, 
CO-CHAIR 


HONORABLE MICHAEL R. SCOTT, 
CO-CHAIR : 
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PART I 
GENERAL INSTRUCTIONS | 
CHAPTER 6 


ORAL INSTRUCTIONS DURING TRIAL 
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WPI 6.00 
INTRODUCTION 


The instructions in this chapter are not generally part of the court’s 


written instructions on the law. They are designed to be used orally by 
‘the court as the particular situation arises during the course of a trial. 
In Greene v. Rothschild, 60 Wn.2d 508, 374 P.2d 566 (1962), overruled 
on other grounds by 68 Wn.2d 1, 402 P.2d 356 (1965), the court held 
that the requirements of the predecessors to CR 51 and CRLJ 51, that 
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instructions be in writing, apply only to instructions on the law and not 
to necessary admonitions to the jury during trial. Such directions and 
admonitions to the jury are necessary in order to conduct an orderly 
trial and to let the jury understand the proceedings and what is expected 
of them. Lawyers should orally request that the judge give these instruc- 
tions, directions, or admonitions to the j jury at any time during the trial 
that their use is appropriate. 


[Current as of November 2020.] 


ORAL INSTRUCTIONS DURING TRIAL WPI 6.02 
WPI 6.02 
BEFORE RECESSES 


During this recess, and every other recess, do not 
discuss this case among yourselves or with anyone else, 
including your family and friends. This applies to your 
internet and electronic discussions as well—you may not 
say or write anything about the case via text messages, 
* email, telephone, internet chat, blogs, or social network- 
ing web sites. Do not even mention your jury duty in your 
communications on social media, such as Facebook or 
Twitter [Or (insert other social media sites as appropriate)]. If anybody asks 
you about the case, or about the people or issues involved 
in the case, you are to explain that you are not allowed to 
discuss it. 


Do not allow anyone to give you information about 
the case, including in your electronic communications. If 
you Start to overhear a discussion or start to receive infor- 
mation about anything related to this case, you must act 
immediately so that you no longer hear or see it. If you 
become aware that you or another juror has been exposed 
to outside information, you must privately notify [the bai- 
liff] [(insert other applicable staff person)]} do not discuss these mat- 
ters with other jurors. 


Do not read, view, or listen to any report from the 
newspaper, magazines, social networking sites, blogs, 
' radio, or television on the subject of this trial. Do not 
conduct any internet research or consult any other outside 
sources about this case, the people involved in the case, 
or its general subject matter. You must keep your mind 
open and free of outside information. Only in this way will 
you be able to decide the case fairly based niet on the 
evidence and my instructions on the law. | 


NOTE ON USE 
Give this oral admonition to the jury at the time of the first recess 
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and at subsequent recesses as appropriate. The jury will already have 
been advised of these matters by WPI 1.01 (Advance Oral Instruction— 
Beginning of Proceedings). 


This instruction may also be supplemented with a reminder about 
what jurors should do with their notes during the recess. See WPI 1.01 
(Advance Oral Instruction—Beginning of Proceedings). 


It may frequently be advisable to specify for the jurors the particu- 
lar areas that constitute the “general subject matter.” 


COMMENT 


The instruction was updated for this edition. No substantive change | 
is intended. 


RCW 4.44.280 provides that: 


The court may admonish the jurors that they must not discuss 
among themselves any subject connected with the trial until they 
begin their deliberations. The court may also admonish the jurors 
that they must not discuss with nonjurors any subject connected 
with the trial until the jurors have been dismissed from the case. 


[Current as of November 2020.] 
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: WPI 6.03 
VIEW—BEFORE VISITING A SITE 


You will now be taken to view a site or area involved 
in this case. You will be under the supervision of the [the 
_ bailiff] [Gnsert other applicable staff person)], [Mr.] [Ms.]—______,, the 
entire time that you are away from this courtroom. You 
must remain together at all times until the [the bailiff] [(insert 
other applicable staff person)] excuses you. 


You will be taken to view the site for the sole purpose 
of helping you to understand the evidence presented to 
you in this courtroom. What you actually see at the site 
and its surrounding area is not evidence. The physical 
features at the site may have changed. The conditions that 
prevailed at the time of the occurrence or other relevant 
times may have changed. You are to rely solely on the 
testimony of witnesses and on the exhibits admitted in the 
courtroom in deciding issues involving the physical 
characteristics or appearance of the site at the time of the 
events in question. 


During the site visit, you may not ask questions or 
discuss the case among yourselves or with anyone else. 
The lawyers may not discuss the case or comment on the 
site, but may be allowed by the court to point out particu- 
lar features. 3 


NOTE ON USE 


This is not one of the written instructions on the law. It is an oral 
admonition and explanation to the jury, to be given immediately prior 
to leaving for the view. 


After discussion with counsel, the judge should decide the time dur- 
ing the trial when the view will be most helpful to the jury’s understand- 
ing of the evidence. The judge should give counsel an opportunity to be 
heard outside the presence of the jury concerning any features to be 
pointed out. 


After a view by the jury, counsel may wish the court to include WPI 


5 


WPI 6.03 3 JATA | GENERAL INSTRUCTIONS 


2.14 (View of a Site is Not Evidence), in the written ingpructions at the 
conclusion of the case. 


COMMENT 


RCW 4.44.270 permits the court to authorize a view of real prop- 
erty at issue in litigation or the place where a material fact is alleged to 
have occurred. The statute specifies that “[w]hile the jury are thus 
absent no person other than the judge, or person so appointed, shall 
speak to them on any subject connected with the trial.” | 


The statute provides for a jury view of the scene in the court’s 
discretion. As a general rule, any denial of a request to view the 
premises is not error. Kelley v. Great Northern Ry. Co., 59 Wn.2d 894, 
371 P.2d 528 (1962). However, under some circumstances, a view of real 
property that is the subject of an eminent domain proceeding brought 
by a school district is mandatory. RCW 8.16.070. 


The view of the scene is not part of the trial and is not si deta It 
is improper to permit any evidence to be offered during the view of the 
premises. State v. McVeigh, 35 Wn.2d 493, 214 P2d 165 (1950); Cole v. 
McGhie, 59 Wn.2d 436, 361 P.2d 938 (1961) (pointing out the differences 
between a view and an experiment). 


For further discussion, see Tegland, 5 Washington Practice, 
Evidence Law and Practice §§ 402.44—.45 (6th ed). 


[Current as of November 2020.] 
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WPI 6.05 


BEFORE CONDUCTING EXPERIMENTS OR 
DEMONSTRATIONS 


The (designated party) will now conduct [an experiment] [a 
demonstration] in this courtroom. 


Observe the conditions under which the [experiment] 
[demonstration] is made. These conditions may or may 
not duplicate or approximate the conditions or other cir- 
cumstances that existed at the time and place of the 
incident involved in this case. It is for you to decide what 
weight or value you give to this [experiment] [demonstra- 
tion] and how and to what extent you apply it to the facts 
in this case. 


NOTE ON USE 


Fill in the blank with the party conducting the experiment or 
demonstration. Use the bracketed phrases as appropriate. | 


COMMENT 


The legal standards for conducting demonstrations are the same as 
for conducting experiments. See generally Tegland, 5 Washington 
Practice, Evidence Law and Practice § 402.32 (6th ed.). 


Experimental evidence may be admitted to prove the theory of a 
party as to how an incident may have occurred as well as to prove how 
it actually occurred. Sufficient similarity between conditions of the ex- 
periment and conditions of the incident is all that is required, not identi- 
cal conditions. Variations in conditions go to the weight to be given the 
experiment rather than to admissibility, and is a matter to be evaluated 
by the jury. Jenkins v. Snohomish Cnty. Pub. Util. Dist. No. 1, 105 
Wn.2d 99, 713 P.2d 79 (1986); Breimon v. Gen. Motors Corp., 8 Wn.App. 
747, 509 P.2d 398 (1973). Also see Nordstrom v. White Metal Rolling & 
Stamping Corp., 75 Wn.2d 629, 453 P.2d 619 (1969). | 


In a criminal context, the appellate courts have held that demon- 
strative evidence may be admissible if the experiment was conducted 
under conditions “reasonably similar” to conditions at the actual event. 
Whether the similarity is sufficient is for the trial court’s discretion. 
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State v. Stockmyer, 83 Wn.App. 77, 83, 920 P.2d 1201 (1996) (citing - 
State v. Rogers, 70 Wn.App. 626, 855 P2d 294 (1993)) (video 
reenactment). | | 


The ultimate test for the admissibility of an experiment as evidence 
is whether it tends to enlighten the jury and enables them to more intel- 
ligently consider the issues presented. When experimental evidence is 
likely to confuse the jury, raise collateral issues, or is more prejudicial 
than probative, its admission should be refused. If experimental evi- 
dence is admitted, the court should explain to the jury the differences in 
conditions between the posed evidence and the situation sought to be 
reconstructed in order to minimize the prejudice or cure 
misrepresentations. See Jenkins, 105 Wn.2d 99, and the case cited 
therein. ) : 


Particular care should be taken not to combine a view of the 
premises with an experiment. Such a practice can amount to the recep- 
tion of evidence acquired outside of court. Cole v. McGhie, 59 Wn.2d 
436, 361 P.2d 938 (1961). For the necessity of care and attention to pre- 
trial or preview or pre-experiment arrangements by the trial judge and 
counsel, see State v. Gray, 64 Wn.2d 979, 395 P.2d 490 (1964); Cole, 59 
_ Wn.2d 436; Sauls v. Scheppler, 57 Wn.2d 273, 356 P.2d 7 14 (1960). 


[Current as of November 2020.]/ 
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: WPI 6.06 


EXHIBIT ADMITTED FOR ILLUSTRATIVE 
PURPOSES 


| am allowing [this exhibit] [exhibit number ——____] 
to be used for illustrative purposes only. This means that 
its status is different from that of other exhibits in the 
case. This exhibit is not itself evidence. Rather, it is one 
[party’s] [witness’s] [summary] [explanation] [illustration] 
[interpretation], offered to assist you in understanding 
and evaluating the evidence in the case. Keep in mind that 
actual evidence is the testimony of witnesses and the 
exhibits that are admitted into evidence. 


[Because it is not itself evidence, this exhibit will not 
go with you to the jury room when you deliberate. The 
lawyers and witnesses may use the exhibit now and later 
on during this trial. You may take notes regarding this ex- 
hibit if you wish, but you should remember that your deci- 
sions in the case must be based upon the actual evidence.] 


NOTE ON USE 


Use this oral instruction when admitting an exhibit for illustrative 
purposes only. ) 


Select from the bracketed descriptions of the illustrative exhibit as 
appropriate, or substitute a more applicable description. The instruction 
will need to be modified for cases in which more than one exhibit is 
admitted for illustrative purposes. 


If the parties later stipulate that the exhibit may go to the jury 
room, then the judge at that time should explain this circumstance for 
the jurors to avoid juror confusion. 


COMMENT 


Exhibits that tend to be admitted for only illustrative purposes 
include models, informal drawings of a crime scene, diagrams, and 
charts or outlines summarizing the evidence in a case. A common 
- example is an expert’s diagram drawn during the trial. See Tegland, 5 
Washington Practice, Evidence Law and Practice § 402.41 (6th ed.). 
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Illustrative exhibits are “appropriate to aid the trier of fact in 
understanding other evidence, where the trier of fact is aware of the 
limits on the accuracy of the evidence.” State v.. Lord, 117 Wn.2d 829, 
855, 822 P.2d 177 (1991). A chart summarizing evidence may be admit- 
ted for illustrative purposes if it represents “a substantially accurate 
summary of evidence properly admitted. The jury is then free to judge 
the worth and weight of the evidence summarized in the chart: ” Lord, 
117 Wn.2d at 855-56. . 


When aariteria an exhibit for illustrative purposes only, the judge 
needs to instruct the jurors as to the meaning of the term “illustrative 
exhibit.” Further, jurors need to be instructed that an illustrative ex- 
hibit, unlike other exhibits, is not evidence and will not be available to 
them in the jury room. Lord, 117 Wn.2d at 856. 


[Current as of November 2020. vee 
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WPI 6.07 
LIMITED PURPOSE EVIDENCE—GENERALLY 


| Evidence on the subject of (fil in nature of evidence) Will NOW 

be introduced. You may consider this evidence only to 
_ determine (fil in purpose). You are not to consider this evidence 
for any other purpose. You are not to discuss this evi- 
dence when you deliberate in the jury room eid to 
determine (fil in purpose). 


NOTE ON USE 
This is an oral instruction. 


Fill in the blanks to conform to the evidence. For the appropriate 
written instruction to be included in the set of instructions, see WPI 
1.06 (Evidence for Limited Purpose). 


COMMENT 
ER 105. 


Generally. When the party against whom evidence is admitted for 
a limited purpose requests that a limiting instruction be given, an ap- 
propriate limiting instruction must be given. ER 105; State v. Aaron, 57 
Wn.App. 277, 281, 787 P.2d 949 (1990) (““[ER 105] is mandatory”). The 
court may give a limiting instruction on its own initiative, but it is 
under no obligation to do so. State v. Ellard, 46 Wn.App. 242, 730 P.2d 
109 (1986). However, it is not error to refuse to instruct when the 
instruction provided is an incorrect statement of the law or would 
amount to a comment on the evidence. State v. Gresham, 173 Wn.2d 
405, 423-26, 269 P.3d. 307 (2012); State v. Hartzell, 156 Wn.App. 918, 
237 P.3d 928 (2010). 


This pattern instruction is broadly written to apply to many differ- 
ent circumstances. For example, hearsay may be inadmissible to prove 
. the truth of the matter asserted but admissible to show that the listener 
had knowledge or notice. Similarly, an admission may be admissible 
against the party making the admission but not against a co-party. 


Criminal convictions offered for impeachment. This instruc- 
tion is appropriate for use during trial, when a witness’s prior convic- 
‘tion is admissible for impeachment under ER 609. At the conclusion of 
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the trial, however, the specialized ‘Betetion should be used instead 
(WPI 3.02 (Conviction of Crime—Impeachment)). 


Cross-reference. For a more detailed discussion of the case law 
under ER 105, see the Comments following WPI 1.06 (limited purpose, 
given at end of trial) and WPI 3.02 (conviction of crime for impeach- 
ment, given at end of trial). A detailed discussion of limiting instruc- 
tions in the context of evidence admitted pursuant to ER 404(b) is 
contained in the Comment to WPIC 5.30 (Evidence Limited as a4 
Purpose). 


[Current as of November 2020.] 
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WPI 6.08 
WHEN A PARTY OR PERSON MAY NOT TESTIFY 
(WITHDRAWN) — 


COMMENT. 


Subject matter contained in this former instruction is now covered 
in WPI 6.08.01 (Excluded Testimony). 


[Current as of November 2020.]/ 
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WPI 6.08.01 
EXCLUDED TESTIMONY 


My ruling has prevented this witness from testifying 
[about —_______]. Do not make any assumptions about 
what the witness would have said or speculate about 
whether the testimony would have been favorable to a par 
ticular party. : 


NOTE ON USE 


This oral instruction is designed for use when a claim of privilege is 
sustained in the presence of the jury. This instruction should not be 
used in a civil case when the privilege sustained is the privilege against 
self-incrimination. See Comment. The instruction may also be used, 
with slight rewording, as a written instruction at the conclusion of the 
trial. 


Use bracketed material as applicable. 
~ COMMENT 


_ A claim of privilege that is sustained is not evidence of anything 
and the jury is not allowed to draw inferences from it. See Sumpter v. 
Nat'l Grocery Co., 194 Wash. 598, 78 P.2d 1087 (1938) (physician-patient 
privilege); Kiehlhoefer v. Wash. Water Power Co., 49 Wash. 646, 96 P. 
220 (1908) (physician-patient privilege). 


This instruction may be appropriately used when a court upholds 
an assertion of a testimonial privilege such as the spousal privilege, the 
physician-patient privilege, the attorney-client privilege, or the like. See 
generally Tegland, 5 Washington Practice, Evidence Law and Practice 
§ 501.5 (6th ed.). 


This instruction may also be used in other circumstances when evi- 
dence has been excluded, including for example, pursuant to RCW 5.60. 
030—the “Deadman’s Statute.” 


Washington cases have established one exception to this rule. The 
instruction should not be used when a witness has asserted the privi- 
lege against self-incrimination. In a civil case (but not a criminal case), 
opposing counsel is permitted to invite the jury to draw an adverse 
inference from the assertion of the privilege. See Ikeda v. Curtis, 43 
Wn.2d 449, 261 P.2d 684 (1953); State Farm Fire & Cas. oo v. Huynh, 
92 Wn.App. 454, 962 P.2d 854 (1998). 
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[Current as of November 2020.] 
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WPI 6.10.01 
STIPULATIONS 


The parties have agreed that the following evidence 
will be presented to you: 


(Read stipulation into record.) 


This is evidence that you will evaluate and weigh with 
all of the other evidence. 


NOTE ON USE ty 

Use this oral instruction when the parties stipulate that particular 
evidence may be presented to the jury. Use WPI 6.10.02 (Use of Admis- 
sions or Binding Stipulations Under CR 36(b)) instead of this instruc- 
tion if the parties’ agreement conclusively establishes the truth of the 
evidence. 


COMMENT 
CR 2A governs the use of stipulations. 


This instruction is not designed to cover any stipulation that 
conclusively establishes the truth of the evidence. Such a stipulation 
removes a factual issue from the jury’s consideration and does not 
involve evidence for the jury to evaluate. In such a case, the jury should 
be instructed that the fact or facts are not disputed or are agreed upon. 
In such a case, the judge would need to decide, depending on the signif- 
icance of the stipulated facts, whether an oral instruction is sufficient or. 
whether the stipulation is important enough that it should be 
incorporated into an exhibit for the jury or taken into account in the 
written jury instructions, such as if the stipulation establishes an ele- 
ment of a cause of action. See further discussion in the Comment to 
WPI 6.10.02 (Use of Admissions or Binding Stipulations Under CR 
36(b)). 


For example, this instruction should not be used if the parties stip- . 
ulate that the defendant was driving 60 miles per hour, for this agree- 
ment would conclusively establish an issue for the jury. By comparison, 
this instruction would be appropriate if the parties merely stipulate to 
the admissibility of a police report estimating the defendant’s speed. In 
Hawkins v. Marshall, 92 Wn.App 38, 962 P.2d 834 (1998), the Court of 
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Appeals reversed a judgment in favor of plaintiff where the trial court 
determined that the failure to object to the admissibility of medical re- 
cords admitted pursuant to ER 904 was equivalent to stipulating that 
the records established the appropriate amount of medical loss. See also 
ER 904(d). 


For a detailed discussion of the issues involved in determining 
whether a stipulation or admission conclusively establishes the truth of 
particular evidence, see generally Tegland, 5B Washington Practice, 
Evidence Law and Prattive §§ 801.52-.55 (6th ed.). 


[Current as of Wovenber 2020. of 
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WPI 6.10.02, 


USE OF ADMISSIONS OR BINDIN G STIPULATIONS 
UNDER CR 36(b) 


[The rplaintiff] [defendant] has. admitted that panaln 
facts are true.] [The parties have agreed that certain facts 
are true.] You must accept as true the following facts: 


(The judge or attorney should read the admitted or agreed 
evidence. ) 


NOTE ON USE 
Select the appropriate bracketed phrase. 


Use this oral instruction for any admission or other binding stipula- 
tion under CR 36(b). The instruction may be reworded to address an 
agreement of the parties that conclusively establishes evidence for the 
jury. For non-conclusive admissions or agreements, use WPI 6.10.01 
(Stipulations). 


This oral instruction is not intended to preclude the judge from 
exercising discretion as to whether the admission is sufficiently complex - 
that it should also be given to the jury in writing, whether it is 
incorporated into the final set of written jury instructions or into an ex- 
hibit that could go back to the j Jury room. See the Comment for further 
discussion. | 


COMMENT 


This instruction may be used when the parties have agreed to a 
binding stipulation, as well as for use when there is a binding admission. 


CR 36(b) provides in part that “any matter admitted under this 
rule is conclusively established unless the court on motion permits with- 
drawal or amendment of the admission.” 

( 

There are no Washington cases directly addressing whether a trial 
court is required to instruct a jury that admissions under CR 36(b) are 
conclusively established. However, Washington case law establishes 
that it may be reversible error for a jury to disregard facts that were 
conclusively established in answers to requests for admissions. See 
Nichols v. Lackie, 58 Wn.App. 904, 795 P.2d 722 (1990) (reversible error 
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for the jury to award $2,217.65 in damages when damages of $3,774.97 
were conclusively established by requests for admissions). Thus, the 
jury should be advised. as to the effect of a CR 36 admission to avoid the 
possibility of reversible error. | 


The pattern instruction above is to be given orally. Depending on 
the facts in the case, it may be appropriate to also provide this informa- 
tion to the jury in writing, such as by incorporating the admission or 
binding stipulation into an exhibit, which could go back to the jury 
room during deliberations. If the admitted or stipulated facts relate 
directly to the elements of the cause of action, then the admitted or 
stipulated facts may be more properly addressed in the final set of writ- 
ten jury instructions. 


For cases of admitted liability, the pattern instructions already rec- 
ognize that the admission or stipulation needs to be reflected in the 
final set of written instructions. See WPI Chapter 23 (Admitted 
Liability). For a related discussion in the criminal context about the 
multiple options for informing jurors about binding stipulations and 
admissions, see the Comment to WPIC 4.77 Cae as to Undis- 
puted Facts or Elements of Offense). 


[Current as of November 2020./ 
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WPI 6.11 
USE OF INTERPRETERS 


|.am appointing an interpreter to assist a party/ 
witness. | will now administer an oath to the interpreter 
and then the oath to the witness. 


[Oath to interpreter: “Do you solemnly swear or affirm 
that you will make a true interpretation to (ame of party or wit- 
ness) Of all the proceedings in a language or in a manner 
which (name of party or witness) understands, to the best of your 
skill and judgment, and that you will repeat the statements 
Of (name of party or witness) to the court in the English language, 
to the best of your skill and judgment [, so help you 
God]?”] 


I will now administer an oath to [mame of party or witness)] 
through the interpreter. 


NOTE ON USE 


This oral instruction is intended for use when an interpreter is 
needed for a witness or party on the witness stand. 


Read the instruction to the jury before the witness or the interpreter 
is sworn. If an interpreter is needed for a party throughout the proceéed- 
ing, the instruction and oath will have to be revised accordingly. 


Use bracketed material as applicable. 
‘COMMENT 
RCW Chapters 2.42 and 2.43; GR 11 and GR 11.2. 


The instruction is drafted to apply both to interpreters for persons 
with a hearing or speech disability (see RCW Chapter 2.42) and to 
interpreters for non-English speaking persons (see RCW Chapter 2.43). 


- For a helpful resource on many issues related to language interpret- 
ers, see the Deskbook on Language Access in Washington Courts, http:// 
www.courts.wa. gov/programs orgs/pos_interpret/content/pdf/StateLAP. 
pdf. 
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[Current as of December 2020.] 
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WPI 6.13.01 
CORRECTED INSTRUCTION OF LAW 


| am withdrawing instruction number —__—_.,, which | 
gave you. This means that you are not to consider that 
instruction for any reason. The [the bailiff] [Gnsert other ap- 
plicable staff person)] Will remove it from the jury room. If you 
have formed any opinion or conclusion based on the 
withdrawn instruction, you must reconsider the issues 
before you without regard to the withdrawn instruction. 
Instead of instruction number ———___, I am giving you 
the following corrected instruction to replace it in your 
deliberations: 


(Text of new instruction or substance of the change.) 


Consider the instruction that | just gave you along 
with all of the other instructions that | have given you. Do 
not attach special importance to the fact that this instruc- 
tion was substituted for the previous one or that it was 
read separately to you. 


You will now return to the jury room to continue your 
deliberations. 


NOTE ON USE 


The court should give each party an opportunity to comment and 
make objections before giving this and its included instruction. The cor- 
rected instruction then replaces the withdrawn instruction in the jury 
room. Do not send this oral instruction to the jury room in writing, 


If an instruction is withdrawn and no substitute instruction is 
given, this instruction must be modified accordingly. 


If this instruction is used it should be made a part of the record. 
The judge and attorneys should make a full record of the proceedings. , 


COMMENT 
CR 51(i); CRLJ 51(4), 
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The court rules require that, after the jury has begun its delibera- 
tions, “[a]ny additional instruction upon any point of law shall be given 
in writing.” If the corrected instruction is being given in response to a 
question from a deliberating jury, see the other procedures required 
under CR 51(i) and CRLJ 51(a). 


Numerous cases from other states establish the basic propositions 
that (1) judges may correct erroneous instructions at any time prior to 
verdict, and (2) jurors are ordinarily presumed to follow the corrected 
- instructions, thereby curing the original error or rendering it harmless. 
See generally 75B Am.Jur.2d Trial § 1481 (1992). Only two cases from 
other jurisdictions hold that an erroneous instruction could not be cured 
by substituting a correcting instruction during jury deliberations. Both 
-of these cases involved criminal law. In each case, the court held that 
the accused had been so prejudiced by the erroneous instruction that a 
correcting instruction was an inadequate remedy. See U.S. v. Oliver, 
766 F.2d 252 (6th Cir. 1985); Schultz v. Yeager, 293 eds 794 (D.N.J. 
1967), affirmed, 403 F.2d 639 (3d Cir. 1968). 


In Washington, our guidance regarding correcting instructional er- 
- ror comes primarily from criminal cases. In State v. Badda, 68 Wn.2d 
50, 411 P.2d 411 (1966), the trial court corrected a verdict form that 
mistakenly listed the wrong crime. The court held that the verdict form 
could be corrected even after the jury announced its verdict, as long as 
the trial court had not yet formally accepted and filed the verdict. The 
Badda court held that the subsequent instruction fully cured any preju- 
dice to the defendant. Badda, 68 Wn.2d at 60-64. 


In another criminal case, however, the court emphasized that cura- 
tive instructions may not always be sufficient to correct previous 
instructional errors. In State v. Corn, 95 Wn.App. 41, 975 P.2d 520 
(1999), the Court of Appeals stated that “the court examines the facts of 
each case to determine the prejudice to the defendant and the likelihood 
_ that the curative instruction corrected the error in a timely fashion.” In 
Corn, the trial court had misinstructed the jury on the law of self- 
defense by omitting consideration of the defendant’s subjective belief of 
imminent harm from the victim. The trial court issued a correcting 
instruction, but after the jury returned a guilty verdict the trial court 
granted a new trial. The Court of Appeals affirmed this ruling as being 
within the bounds of trial court discretion. 


In a third criminal case, State v. Hobbs, 71 Wn.App. 419, 859 P.2d 
73 (1993), the trial court committed reversible error when it eliminated 
venue from the elements instruction after the jury had begun its 
deliberations. Even though the defense was allowed to reargue the case 
to the jury, the defense had already based its cross-examination strat- 
egy on the prosecution’s submitted instructions. . 
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The only civil case in Washington addressing a correcting instruc- 
tion is Stanley v. Allen, 27 Wn.2d 770, 180 P.2d 90 (1947). The trial 
court erred by amending an instruction in a manner that added a new 
issue to the case beyond those formally pleaded and that inaccurately 
suggested which party had the burden of proof. Stanley, 27 Wn.2d at 
782-84. Stanley therefore merely stands for the proposition that a “cor- 
recting” instruction will not be upheld on appeal when it in fact incor- 
rectly states the law. 


[Current as of Thats hes 2020. ] 
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WPI 6.14 | 
PROBABILITY OF VERDICT 


| have called you back into the courtroom to find out 
whether you have a reasonable probability of reaching a 
verdict. Because you are in the process of deliberating, it 
is essential that you give no indication about how the 
deliberations are going. You must not make any remark. 
here in the courtroom that may adversely affect the rights 
of any party or may in any way disclose your opinion of 
this case or the opinions of other members of the jury. 


_ [am going to ask your presiding juror if there is a rea- 
sonable probability of the jury reaching a verdict within a 
reasonable time [as to any one of the claims] [or] [any one 
of the parties]. The presiding juror must restrict [his] [her] 
answer to “yes” or “no” when | ask [him] [her] this ques- 
tion and must not say anything else. 


(Address the following question to the presiding juror:) Is . 
there a reasonable probability of the jury reaching a 
verdict [within a reasonable time [as to] [any one of 
the claims] [or] [any one of the parties]]? 


(The judge may wish to poll individual jurors.) 


[The [the bailiff] [<nsert other applicable staff person)] Will NOW 
take you back to the jury room in order to continue your 
deliberations [and complete the verdict form or forms as 

to any claim on which you are able to reach a verdict].] 


NOTE ON USE 


Use this instruction when the jury is brought back into the 
courtroom during deliberations either because the jury has indicated 
that it may be deadlocked or the judge is contemplating the possible 
- discharge of the jury as a deadlocked jury. Use bracketed material as 
applicable to find out whether the jury may have a verdict or be able to 
reach a verdict on some of the claims or as to some of the parties and 
possibly be deadlocked on others. 
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All attorneys must be given the opportunity to be present, and a 
full record must be made of the proceedings. 


If the jury indicates it is deadlocked, the judge may consider 
whether to offer assistance to the j jury by using WPI 1.12 Deamersar 
Jury). 


COMMENT 


This instruction has been modified for this edition to reflect the 
possibility that the jury is deadlocked as to only some of the parties or 
some of the claims. The prior version only discussed the jury being 
‘deadlocked as to some of the claims. To | oe 


Inquiry as to the probability of reaching a verdict and the discharge 
of a deadlocked jury are substantial parts of the trial. Such communica- 
tion with the jury should be done only in open court, after an op- 
portunity has been given to all attorneys to be le aa 


CR 51(i) specifically requires any alcdicnal sais a to the jury 
on any point of law to be given in open court and in writing. See State v. 
Hunsaker, 74 Wn.App. 209, 873 P.2d 546 (1994); State v. Robinson, 9 
Wn.App. 644, 513 P.2d 837 (1973), reversed on other grounds, 84 Wn.2d 
42, 523 P.2d 1192 (1974). 


In fiaruen v. Pacific American Fisheries, 73 Wn.2d 973, 449 P.2d 
243 (1968), the court specifically admonished that a deliberating jury 
should not disclose in open court to the judge how they stand numeri- 
cally on the merits of the case. | 


In order to determine whether the jury is deadlocked, the court 
may make certain limited inquiries. The court may poll individual jurors 
or, in its discretion, the court may rely upon the representations of the 
presiding juror. See State v. McCullum, 28 Wn:App. 145, 622 P.2d 873 
(1981) (not error under the circumstances to poll each juror), reversed 
on other grounds, 98 Wn.2d 484, 656 P.2d 1064 (1983). Regardless of 
the method used, the court must take pains to avoid coercing or interfer- 
ing with the jury’s deliberations. State v. Dykstra, 33 Wn.App. 648, 656 
P.2d 1137 (1983). Care must be taken in any inquiry not to coerce the 
jury into reaching a verdict. State v. Ford, 171 Wn.2d 185, 192, 250 P.3d 
97 (2011) (A claim of judicial. coercion requires a showing that the jury 
was still within “its deliberative process” and was still undecided at the 
time of the inquiry). | 


The, length, of deliberations is not sufficient. basia by. itself for-the 
judge to discharge a jury. State ex rel. Charles v. Bellingham Mun. 
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Court, 26 Wn.App. 144, 612 P.2d 427 (1980). Similarly, it was error to 
discharge a jury based on the jurors’ statement that they could not 
reach a verdict within the next ninety minutes, without agreement from 
all jurors that they were hopelessly deadlocked. State v. Jones, 97 Wn.2d 
159, 641 P.2d 708 (1982). : 


If it is determined that the jury is deadlocked, the judge may 
consider whether to offer assistance to the jury or give any additional 
instruction. See WPI 1.12 (Deadlocked Jury), Any additional instruction 
must be cautiously worded to avoid any suggestion of coercion. See 
State v. Watkins, 99 Wn.2d 166, 660 P.2d 1117 (1983). . 


[Current On of December 2020. ] 
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WPI 6.15 


JURY SEPARATION WHILE 
DELIBERATING—ADMONITION 


tam releasing you for [the evening] [the weekend]. 
You must report back to this courtroom at (state the time) to 
resume your deliberations. 


Even though you are now free to discuss the case 
among yourselves in the jury room, you are not permitted 
to discuss the case with one another outside of the jury 
room. 


Further, as | have explained to you before, do not al- 
low anyone to give you information about the case, includ-: 
ing in your electronic communications. During this recess, 
and every other recess, do not discuss this case among 
yourselves or with anyone else, including your family and — 
friends. This applies to your internet and electronic 
discussions as well — you may not say or write anything 
about the case via text messages, email, telephone, 
internet chat, blogs, or social networking web sites. Do 
not even mention your jury duty in your communications 
on social media, such as Facebook or Twitter [or (insert other 
social media sites as appropriate)]. If anybody asks you about the 
case, or about the people or issues involved in the case, 
you are to explain that you are not allowed to discuss it. 


Do not allow anyone to give you information about 
the case, including in your electronic communications. If 
you start to overhear a discussion or start to receive infor- 
mation about anything related to this case, you must act 
immediately so that you no longer hear or see it. If you 
become aware that you or another juror has been exposed 
to outside information, you must privately notify [the bai- 
liff] [(insert other applicable staff person)]; do not wT these mat- 
ters with other jurors. 


Do not read, view, or listen to any report from the 
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newspaper, magazines, social networking web sites, 
blogs, radio, or television on the subject of this trial. Do 
not conduct any internet research or consult any other — 
outside sources about this case, the people involved in 
the case, or its general subject matter. You must keep your 
mind open and free of outside information. Only in this 
way will you be able to decide the case fairly based solely 
on the evidence and my instructions on the law. 


- As | have previously instructed you, you are not to try 
to find any evidence or do any legal research on your own. 
Do not inspect the site of any event involved in a case. If 
your ordinary travel will result in passing or seeing the » 
site of any event involved in this case, do not stop or try 
to investigate. Again, you must keep your mind clear of 
anything that is not presented to you in this courtroom. 


When you return, you must not discuss the case until 
all of the jurors are reassembled in the jury room. No 
discussion about the case should take place until your 
presiding juror determines that each juror is present in 
the jury room and announces that deliberations are 
resumed. | 


NOTE ON USE 
Give this oral instruction to the jury if the judge allows the jury to 
separate during deliberations. If this instruction is used, it must be 
_read to the jury in open court. 
Fill in the blanks with appropriate times. 
COMMENT 


The instruction has been modified for this edition to be consistent 
with WPI 6.02 (Before Recesses). 


CR 47(i)(1). 


The court rule provides that “[d]uring trial and deliberations the 
jury may be allowed to separate unless good cause is shown, on the rec- 
ord, for sequestration of the jury.” 
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[Current as of December 2020. ]/ 
WPI 6.17. 
TEMPORARILY EXCUSING ALTERNATE JURORS 
COMMENT rut 

The instruction was revised in 2010 and in 2018 to address in more 

detail the prohibitions against improper juror communications, espe- 

cially with regard to electronic communications and information. For 


further discussion of the development of this pattern instruction, see 
the Comment to WPI 6.17.01 (Fully Discharging Alternate Jurors). 
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WPI 6.19 


JURORS REHEARING TRIAL TESTIMONY— 
‘CAUTIONARY INSTRUCTION 


You pe asked to rehear (identify the requested trial testimony). 
After consulting mash the attorneys, | am granting ‘heed 
request. 


In making this decision, | want to emphasize that | am | 
_ making no comment on the value or weight to be given to 
any particular testimony in this case. 


The testimony you requested will be [read to you] 
[replayed for you] here in the courtroom. You will hear it 
only one time. 


After you have heard the testimony, you will return to © 
the jury room and resume your deliberations. When you 
do, remember that your deliberations must take into ac- 
count all the evidence in the case, not just the testimony 
that you have asked to rehear. 


NOTE ON USE 


This cautionary instruction should be used whenever the judge 
decides to grant a deliberating jury’s request to rehear selected trial 
testimony. 


Although judges have discretion in responding to these requests, 
the case law disfavors repeating trial testimony for deliberating jurors. 
See the Comment. 


COMMENT 


Repeating testimony, although discretionary, is disfavored. 
Judges have discretion when ruling on a deliberating jury’s request. to 
have testimony repeated for them. State v. Monroe, 107 Wn.App. 637, 
27 P.38d 1249 (2001), This discretion exists whether the testimony is 
read for jurors from a trial transcript or is replayed for jurors from an 
electronic recording. See State v. Koontz, 145 Wn.2d 650, 655-58, 41 
P.3d 475 (2002) (citing State v. Caliguri, 99 Wn.2d 501, 664 P.2d 466 
(1983) as to rereading trial transcripts, and citing Ninth Circuit cases 
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with approval as to replaying videotaped testimony). Although these 
precedents are criminal cases, the WPI Committee assumes that this 
discretion would also exist in civil cases. See, e.g., Annot., Right to Have 
Reporter’s Notes Read to Jury, 50 A.L.R.2d 176, 178 (1956); see 75B 
Am.Jur.2d Trial § 1386 (2021) (including both civil and criminal cases). 


Repeating trial testimony for deliberating jurors, however, is 
disfavored in the case law, at least for criminal cases. See Koontz, 145 
Wn.2d at 654. The concern addressed in the case law is that rereading 
requested selections from a trial transcript can lead jurors to give undue 
emphasis to the selected testimony. Koontz, 145 Wn.2d at 654; State v. 
Monroe, 107 Wn.App. 637. Although not yet addressed in our state’s ap- 
pellate opinions, an additional concern is that reading the trial 
transcript selections to the jurors could constitute an unconstitutional 
comment on the evidence. See Const. art. IV, § 16. 


These concerns may be heightened with regard to trial testimony 
that has been recorded by means of an audio-video recording. Replaying 
a video recording, in particular, “allows the jury to hear and see more 
than the factual elements contained in a transcript.” Koontz, 145 Wn.2d 
at 655. Moreover, the video record “does not duplicate the perspective or 
view of the jurors during trial,” it “may focus on things the jurors did 
not consider during trial,” and in essence it gives the jury a webs i i 
view of the trial. Koontz, 145 Wn.2d at 654-55. 


Court rules. CR 51(i) and CRLJ 51(i) each authorize a court to 
grant a jury’s request to rehear or replay evidence. The rules state: 


In its discretion, the court may grant a jury’s request to rehear or 
replay evidence, but should do so in a way that is least likely to be 
seen as a comment on the evidence, in a way that is not unfairly 
prejudicial and in a way that minimizes the possibility that jurors 
will give undue weight to such evidence, 


Caution needed. Although judges have discretion to repeat 
testimony at a jurys request, this discretion needs to be exercised with 
care. The WPI Committee recognizes, in fact, that in many cases the 
request for repeated testimony should be denied. 


For example, jurors often request the testimony of a single witness 
rather than requesting balanced testimony from multiple witnesses 
that more accurately reflects the positions taken by both parties. If the 
judge grants such a limited request, then one party’s version of the case 
might be unduly emphasized, yet if the judge expands on the request by 
repeating the requested testimony along with other relevant testimony, 
then the judge runs the risk of improperly commenting on the evidence. 
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Moreover, the judge needs to take into account the time necessary to 
locate and reread testimony for jurors, especially if the judge is 
supplementing the jury’s request with additional testimony necessary 
for a balanced presentation of the evidence. 


Additionally, if a jury’s request is not sufficiently specific as to 
clearly indicate which testimony is being requested, the judge should 
require greater specificity, or deny the request altogether, rather than 
make subjective decisions as to which particular passages relate to the 
jury’s request. 


Because of the difficulty in resolving these issues, the WPI Commit- 
tee recommends that the jurors be told at the beginning of the trial and 
before deliberations that they will rarely, if ever, be able to rehear 
testimony. See WPI 1.01 (Advance Oral Instruction—Beginning of 
Proceedings), WPI 1.08 (Concluding Instruction—For General Verdict 
Form), and WPI 1.11 (Concluding Instruction—For Special Verdict 
Form). 


Procedures. If selections from the trial transcript are going to be 
read to jurors, the judge needs to carefully consider the proper 
procedures. The Washington State Jury Commission’s Report to the 
Board for Judicial Administration (July 2000) emphasizes that appropri- 
ate safeguards must be in place before testimony is repeated: 


Judges should give a cautionary instruction advising jurors to keep 
in mind all the evidence in the case, not just the testimony being 
reheard or replayed, and advising that the judge is not making any 
comment on the value or credibility of the testimony at issue. The 
testimony should be read or played to the jurors in the courtroom 
and should not be given to the jurors in written form to take to the 
jury room. Because of concerns over commenting on the evidence, 
the judge ordinarily should not select additional testimony for the 
jury to hear along with the requested testimony. | 


Jury Commission’s Recommendation 40 (accompanying text). 


State v. Koontz, 145 Wn.2d 650, 657, 41 P.3d 475 (2002), highlights 
additional procedural issues to consider when deciding whether to 
replay videotaped trial testimony: 


Protections to prevent undue emphasis in the manner of video 
replay may include replay in open court, court control over replay, 
and review by both counsel before presentation to the jury. Other 
protections may include the extent to which the jury is seeking to 
review facts, the proportion of testimony to be replayed in relation 
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to the total amount of testimony presented, and the inclusion of ele- 
ments extraneous to a witness’ testimony. A determination to allow 
videotape replay should balance the need to provide relevant por- 
tions of testimony in order to answer a specific jury inquiry against 
the danger of allowing a witness to testify a second time. It is 
seldom proper to replay the entire testimony of a witness. These 
considerations are not exhaustive . | 


Caveat. Washington’s case law has not yet addressed these issues 
of repeating testimony in the context of a civil case, nor has it considered 
whether repeating testimony can constitute a judicial comment on the 
evidence. See Const. art. IV, § 16. 


[' Current as of December 2020.] 
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WPI 6.20 


COMPLETION OF TRIAL—JURORS’ DISCUSSION 
OF CASE 


Having completed your service on this trial, you may 
now discuss this case and your jury service with others, 
_including the attorneys involved in this case. You are not, 
however, required to do so. You have the right to choose 
not to answer any questions about this case, whether the 
questions are asked by the attorneys or by anyone else. 


You may choose to answer some questions and not 
others. For example, some jurors choose to talk about 
what happened in the courtroom but not about what hap- 
pened during deliberations. The choice is entirely yours. 


_You should be considerate of the privacy interests 
and expectations of your fellow jurors. In particular, please 
do not reveal other jurors’ names, addresses, or telephone 
numbers. 


NOTE ON USE 


Use this instruction when thanking jurors for their service after a 
verdict has been rendered or the trial has otherwise been completed. 
The instruction may be modified as each judge sees fit. 


COMMENT 


Background. The Washington State Jury Commission has recom- 
mended that the court, before dismissing jurors from service on a trial, 
should inform jurors of their rights to discuss or refrain from discussing 
the case. Washington State Jury Commission’s Report to the Board for 

Judicial Administration (July 2000) (Recommendation 20). The Jury 

Commission also recommends that jurors “should be cautioned about 
the privacy interests of their fellow jurors and should be reminded not 
to disclose identifying information about other jurors.” Washington 
State Jury Commission’s Report, Recommendation 20 (narrative 
section). See GR 31(j) (creating a presumption of privacy for individual 
juror information other than name). 


Judge meeting with jurors after trial. The Jury Commission’s 
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report also encourages judges to meet with jurors in an informal setting 
after the trial is completed. Washington State Jury Commission’s 
Report, Recommendation 17 (narrative section). These debriefing meet- 
ings can help relieve juror stress and can give judges valuable feedback 
as to jurors’ perspectives on courtroom procedures. 


The judge must exercise caution during any such debriefing session. 
The judge should advise the jurors at. the outset that, even though they 
may discuss the case with others as they see fit, during the debriefing 
session with the judge they should not discuss or comment on the way 
they arrived at their verdict or anything they said during deliberations. 
See generally Kelley, Addressing Juror Stress: A Trial Judge’s Perspec- 
tive, 48 Drake L.Rev. 97, 116-22 (1994) (discussing the value of, and 
recommending procedures for, post-trial debriefing sessions between the 
judge and jurors). 


The judge must not commend or criticize jurors for their verdict, 
but may thank them for their service. See Code of Judicial Conduct 
Canon 2.8. The judge must retain an impartial demeanor during these 
sessions, and must refrain from expressing personal opinions about the 
evidence, the law, or the participants involved in the trial. See gener- 
ally CJC Canons 1.2 (on avoiding the appearance of impropriety) and 
2.2 (on performing judicial duties impartially). Judges may not use these 
conferences to inquire into the factual basis for the jury’s decision, to — 
furnish the basis for a new trial, or to cause the jury to alter its verdict. 
See Fitzell v. Rama Indus., Inc., 416 So.2d 1246 (Fla. Dist. Ct. App. 
1982). 


During the debriefing session, the judge may wish to elaborate on 
the instruction that the jurors are free to choose whether to discuss the 
case or their deliberations with others. The judge may remind them 
that some jurors may have made comments during the deliberations 
with the expectation that the comments remain confidential. 


[Current as of December 2020.]. 
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JURY DELIBERATIONS—PRESENCE OF 
INTERPRETER 


A juror requires the assistance of American Sign 
Language interpreters. Interpreters are not jurors and do 
not participate in jury deliberations in any manner. 
However, sign language interpreters must be present in 
the jury room to facilitate communication among all the 


jurors. 


Words spoken by the interpreter are the words of the 
juror. On occasion, however, the interpreter may require 
clarification. If this occurs, the interpreter will clearly 
identify that these are the interpreter’s words and not 
those of the juror. 


Please keep in mind that the interpreter must be able 
to clearly interpret each juror’s words. Jurors should make 
every effort not to talk at the same time and to avoid side 
conversations. Jurors should speak directly to a juror who 
is hearing impaired and not to the interpreter. 


Two interpreters will be present during the delibera- 
tions and will substitute for each other at periodic 
intervals. While one of these interpreters is working as the 
primary interpreter, the other will be silent and sit unobtru- 
sively, except to occasionally assist the primary interpreter 
to ensure accurate interpretation. 


Interpreters will strictly follow their ethical codes. All 
information obtained by the interpreters in the course of 
their assignment in this courtroom will be kept 
confidential. 


NOTE ON USE 


This instruction is intended to assist jurors in a trial in which a 
hearing-impaired juror is being assisted by American Sign Language 
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interpreters. The instruction may be used both at the beginning of the 
case and before deliberations. When used at the beginning of the case, 
the instruction may be modified to remove some of the deliberation- 
specific language. : 


COMMENT 


This instruction has been modihed for this edition. No substantive 
change is intended. 


Courts sometimes appoint qualified American Sign Language 
interpreters to assist hearing-impaired jurors in fulfilling their duties. 
See General Rule 11 (Court Interpreters), General Rule 33 (Requests 
for Accommodation by Persons with Disabilities); Americans with Dis- 
abilities Act of 1990, 42 U.S.C. § 12101. Interpreters are being used not 
only in the courtroom, but also in the jury room during deliberations. 
See, e.g., the commentary for Recommendation 11 of the Washington 
State Jury Commission’s Final Report (recognizing that courts have 
begun allowing ASL interpreters to assist hearing-impaired jurors dur- 
ing deliberations) (available on the www.courts.wa.gov website). 


Interpreters are subject to a code of ethics written by the National 
Registry of Interpreters for the Deaf, Inc., and the Washington State 
Code of Conduct for Court Interpreters, GR 11.2. — 


[Current as of December 2020.] 
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-NEGLIGENCE—RISK—MISCONDUCT— 
PROXIMATE CAUSE 


CHAPTER 12 


SPECIFIC FACTORS AFFECTING 
NEGLIGENCE AND CONTRIBUTORY 


NEGLIGENCE 
WPI 12.09 Nondelegable Duties 


WPI 12.09 
NONDELEGABLE DUTIES 


(Fill in name of person or entity) iS not relieved of its duty to (par- 
ticular dutyy by delegating or seeking to delegate that duty to to 
another Beles) or entity. 


NOTE ON USE 


The WPI Committee recommends that this instruction be used only 
in cases involving subcontracted work or other circumstances that could 
mislead jurors into thinking that a nondelegable duty has been 
delegated. See the discussion in the Comment. | 


If a factual issue exists as to whether a duty is owed, the instruc- 
tion should be revised to avoid an improper comment.on the evidence. 


COMMENT 


Some duties may be delegated; others may not. Afoa vy. Port of 
Seattle, 191 Wn.2d 110, 121, 421 P.3d 903 (2018) (a jobsite owner has a 
nondelegable duty to maintain a safe workplace only if it maintains a 
sufficient degree of control over the work). Duties may be made nondel- 
egable by statute, regulation, common law, or contract. DeWolf & Allen, 
16 Washington Practice, Tort Law and Practice § 4:14 (5th ed.); Tauscher . 
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v. Puget Sound Power & Light Co., 96 Wn.2d 274, 282-87, 635 P.2d 426 
(1981). 


Nondelegable duties often involve a form of vicarious liability. See 
DeWolf & Allen, 16 Washington Practice, Tort Law and Practice § 4:14 
(5th ed.); Jackson v. Standard Oil Co. of Cal., 8 Wn.App. 83, 95, 505 
P.2d.189 (1972). However, a contractor’s nondelegable duty can also be 
“primary” as opposed to vicarious when the contractor has delegated 
performance to an independent contractor. Vargas v. Inland Wash., 
LLC, 194 Wn.2d 720, 738, 452 P.3d 1205 (2019). 


In some circumstances, primarily those involving subcontracted 
work, the jury must be instructed that a particular duty is nondelegable. 
See Jones v. Robert E. Bayley Constr. Co., Inc., 36 Wn.App. 357, 362-63, 
674 P.2d 679 (1984) (failing to instruct on nondelegability is prejudicial 
error when the proposed instruction is supported by evidence that work 
has been contracted out), overruled on other grounds, Brown v. Prime 
Const. Co., Inc., 102 Wn.2d 235, 240 n.2, 684 P2d 73 (1984); see also 
Keegan v. Grant Cnty. Pub. Util. Dist. No. 2, 34 Wn.App. 274, 284, 661 
P.2d 146 (1983) (approving an instruction on nondelegability because 
work had been contracted out); Vargas, 194 Wn.2d at 735-36 (a contrac- 
tor has both a statutory and common law duty to provide a safe place to 
work, regardless of whether the contractor retains control of the 
workplace). 


The court in Thoen applied the rulings of Vargas and found that 
the trial court erred in its instructions. The trial court had instructed 
the jury that a general contractor met the standard of ordinary care if it 
took reasonable steps to provide a safe work environment “within com- 
mon areas it controls.” Thoen v. CDK Constr. Servs., Inc., 13 Wn.App.2d 
174, 181, 466 P.38d 261 (2020). The Washington Supreme Court had 
“rejected this ‘common work area’ concept in Vargas and explained a 
general contractor’s common law duty actually extends to all portions of 
a job site ‘regardless of whether an expert other than the general 
contractor happens to be in charge of a specific job in the area.’ ” Thoen, 
13 Wn.App.2d at 181. Under these circumstances, jurors could easily 
speculate that the legal duty was transferred along with the work being 
subcontracted, and they would need to be instructed that nondelegable 
duties are not transferred along with the subcontracted work. 


For cases that do not similarly raise questions in jurors’ minds 
about potential delegability, the WPI Committee recommends that the 
instruction not be given. For several reasons, nondelegability instruc- 
tions should be used with caution: “nondelegability” is a “formidable” 
word to use with a jury, Kelley v. Great N. Ry. Co., 59 Wn.2d 894, 
904—05, 371 P.2d 528 (1962), it is often not necessary to the case. The 
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word “nondelegable” can mislead jurors into thinking a nondelegable 
duty sets a higher standard of care than does a delegable duty. Sage v. 
N. Pac. Ry. Co., 62 Wn.2d 6, 16, 380 P.2d 856 (1963); Strandberg v. N. 
Pac. Ry. Co., 59 Wn.2d 259, 867 P.2d 137 (1961); Kelley, 59 Wn.2d 894 
(all three cases holding that instructing on nondelegability is not re- 
versible error). 


[Current as of November 2021./ 
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PART IV 
DAMAGES 
CHAPTER 30 


PERSONAL AND PROPERTY DAMAGES 


WPI 30.00 
WPI 30.01 


WPI 30.01.01 
WPI 30.01.02 
WPI 30.01.04 
WPI 30.02 


WPI 30.02.01 


WPI 30.03 
WPI 30.03.01 


WPI 30.05 


WPI 30.06 
WPI 30.07 
WPI 30.07.01 


WPI 30.08 — 
WPI 30.08.01 


WPI 30.09 


Introduction 

Measure of Damages—Personal and Property—No 
Contributory Negligence 

Measure of Economic and Noneconomic Damages— 
Personal Injury—No Contributory Negligence 

Economic Damages—Definition 

Future Damages—Definition 

Measure of Damages—Personal and Property— 
Contributory Negligence—No Counterclaim 

Measure of Economic and Noneconomic Damages— 
Personal Injury—Contributory Negligence—No 
Counterclaim 

Measure of Damages—Personal and 
Property—Counterclaim 

Measure of Economic and Noneconomic Damages— 
Personal Injury—Counterclaim 

Measure of Damages—Elements of Noneconomic 
Damages—Disability, Disfigurement, and Loss of 
Enjoyment of Life 

Measure of Damages—Elements of Noneconomic 
Damages—Pain and Suffering, Etc.—Past and Future 

Measure of Damages—Elements of Damages—Medical 
Expense—Past and Future 

Measure of Economic Damages—Elements of Past 
Damages—Medical Expenses 

Measure of Damages—Elements of Danaacesn-Toss of 
Earnings—Past and Future—Adult Plaintiff, 
Emancipated Minor, or Minor Whose Parent Has 
Waived Wage Claim 

Measure of Economic Damages—Elements of Past 
Damages—Loss of Earnings—Adult Plaintiff, 
Emancipated Minor, or Minor Whose Parent Has 
Waived Wage Claim 

Measure of Damages—Elements of Damages— 
Household Expenses—Past and Future 
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WPI 30.09.01 Measure of Economic Damages—Elements of Past 
Damages—Domestic Services/Nonmedical Expenses. 

WPI 30.10 Measure of Damages—Damage to Personal Property—_ 
Repairs and Depreciation or Difference in Value 
Before and After Damage 

WPI 30.11 Measure of Damages—Damage to Personal Property— 

| Repairs or Difference in Value Before and After 

Damage 

WPI 30.12 Measure of Damages—Damage to Personal Property— 
Cost of Repairs and Depreciation of Repaired 

, Property 

WPI 30.13 Measure of Damages—Damage to Personal 
Property—Repairs 

WPI 30.17 Aggravation of Pre-Existing Condition 

WPI 30.18 Previous Infirm Condition 


WPI 30.00 
INTRODUCTION 


RCW 4.56.250(1) defines economic and noneconomic damages in ac- 
tions for personal injury or death. Economic damages are “objectively 
verifiable monetary losses, including medical expenses, loss of earnings, 
burial costs, loss of use of property, cost of replacement or repair, cost of 
obtaining substitute domestic services, loss of employment, and loss of 
business or employment opportunities.” RCW 4.56.250(1)(a). Noneco- 
nomic damages are “subjective, nonmonetary losses, including, but not 
limited to pain, suffering, inconvenience, mental anguish, disability or 
disfigurement incurred by the injured party, emotional distress, loss of 
society and companionship, loss of consortium, injury to reputation and 
humiliation, and destruction of the gee! -child relationship.” RCW 
4.56.250(1)(b). 


Although the 1986 Tort Reform Act originally capped the amount of 
noneconomic damages that may be recovered pursuant to a formula 
based on a percentage of the average annual wage and the life expec- 
tancy of the person incurring the damages, this cap was later struck 
down as unconstitutional in Sofie v. Fibreboard Corp., 112 Wn.2d 636, 
771 P.2d 711, 780 P.2d 260 (1989) (interpreting the constitutional right 
to a jury trial! The statute has not been amended to reflect the Sofie 
holding. 


[Current as of April 2021.] 


Ad 


PERSONAL AND PROPERTY DAMAGES - WPI 30.01 
WPI 30.01 


MEASURE OF DAMAGES—PERSONAL AND 
PROPERTY—NO CONTRIBUTORY NEGLIGENCE 


(WITHDRAWN) 


[Current as of April 2021.] 


45 


WPI 30.01.01 ait YTS DAMAGES 
WPI 30.01.01 


MEASURE OF ECONOMIC AND NONECONOMIC 
DAMAGES—PERSONAL INJURY—NO 
CONTRIBUTORY NEGLIGENCE 


It is the duty of the court to instruct you as to the mea- 
sure of damages. [By instructing you on damages the 
court does not mean to suggest for which party your 
verdict should be rendered. 


If your verdict is for the plaintiff, then] you must 
determine the amount of money that will reasonably and 
fairly compensate the plaintiff for such damages as you 
find were proximately caused by the negligence of the 
defendant. 


[If you find for the plaintiff] [your verdict must include 
- the following undisputed items: 


(here insert undisputed past economic damage amounts) 


In addition] you should consider the following past 
economic damages elements: 


(here insert appropriate elements from among phrases 
WPI 30.07.01, WPI 30.08.01, WPI 30.09.01, and WPI 
_ 30.10-.16) 


In addition you should consider the ee g future — 
economic damages elements: 


(here insert appropriate elements from among phrases 
WPI 30.07.02, WPI 30.08.02, and WPI 30.09.02) 


In addition you should consider the following noneco- 
nomic damages elements: 


(here insert appropriate elements from among phrases 
WPI 30.04—.06) 
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The burden of proving damages rests upon the 
plaintiff. It is for you to determine, based upon the evi- 
dence, whether any particular element has been proved 
by a preponderance of the evidence. 


Your award must be based upon evidence and not 
upon speculation, guess, or conjecture. 


The law has not furnished us with any fixed standards 
by which to measure noneconomic damages. With refer- 
ence to these matters you must be governed by your own 
judgment, by the evidence in the case, and by these 
‘instructions. | 


NOTE ON USE 


See WPI Chapter 45 (Forms of Verdicts) for the appropriate verdict 
forms to be used with this instruction. 


Use this instruction if there is no counterclaim and no issue of con- 
tributory negligence. Use WPI 30.02.01 (Measure of Economic and 
Noneconomic Damages—Personal Injury—Contributory Negligence—No 
Counterclaim) if there is an issue of contributory negligence. 


‘Complete this instruction by inserting the appropriate elements of 
damages as directed in the instruction. The phrases inserted should 
reflect those elements of damages relevant to the action. 


‘Delete the first two bracketed phrases of this hd Ee if t there is 
a directed verdict or admitted liability. Use the third bracketed phrase 
if there are undisputed items of damages. If any of the bracketed 
phrases are deleted, practitioners may need to capitalize the first word 
that follows the deleted phrase. 


In a case involving wanton misconduct, gross negligence, outra- 
geous conduct, strict liability, or nuisance, substitute the particular 
term or term “wrongful conduct” for “negligence.” 


If a cross-claim or third-party claim is asserted, the text of the 
instruction must be modified or WPI 41.05 (Counterclaim—Cross- 
Claim—Third-Party Claim) must be used, or both. 


COMMENT 
RCW 4.56.250. 
47 


WPI 30.01.01 P | DAMAGES 


Undisputed damages. In response to case law, the instruction 
states that jurors “must include” (rather. than “should include”) 
undisputed damages in their verdict. See Nichols v. Lackie, 58 Wn.App. 
904, 907, 795 P.2d 722 (1990) Gury failed to award the correct amount 
for undisputed special damages that were set forth in a damage instruc- 
tion stating that the verdict “should include” designated special damage 
amounts). Jurors do not have discretion with respect to these items. 
Hawkins v. Marshall, 92 Wn.App. 38, 45, 962 P.2d 834 (1998); Nichols, 
58 Wn.App. at 907. 


Ayes ou ii erage The burden ie proving the ede aii 
ment of damages between two negligent defendants rests with the 


defendants: “[O]nce a plaintiff has proved that each successive negligent. - 


defendant has caused some damage, the burden of proving allocation of 
those damages among themselves is upon the defendants; if the jury 
find[s] that the harm is indivisible, then the defendants are jointly and 
severally liable for the entire Hattie ” Cox v. Spangler, 141 Wn.2d 431, 

443, 5 P.3d 1265 (2000); Phennah v. Whalen, 28 Wn.App. 19, 29, 621 
P2d 1304 (1980). For further discussion of apportioning daated. see 
WPI 41.04 (Fault to Be Apportioned). 


Married co-plaintiffs. If there is a claim of injury by a married 
person, and the other spouse is joined as a plaintiff, the damage instruc- 
tion and verdict forms should address the problem raised by Brown v. 
Brown, 100 Wn.2d 729, 675 P.2d 1207 (1984). Brown holds that recovery 
for an injury to a married person is the separate property of the injured 
spouse, except to the extent that the recovery compensates for lost wages 
that would have been community property, or an injury-related expense 
incurred. Brown, 100 Wn.2d at 730. Brown overruled the former case 
law that an injury recovery by a spouse is community property. Brown, 
100 Wn.2d at 739. In order to properly reflect the law, the judgment for 
a particular item of tort recovery should be entered in favor of the 
spouse who owns that item of recovery or in favor of both as the case 
may be. Use of WPI 45.01 (General Verdict Forms—Single Plaintiff and 
Defendant) as though the marital community were a single plaintiff will 
no longer be sufficient. It may be necessary to set forth in WPI 30.01.01 
the items of damage claimed by each spouse. The verdict form should 
direct the jury to make separate awards for the different items of dam- 
age involved so that proper judgments may be entered. 


[Current as of April 2021.] 
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PERSONAL AND PROPERTY DAMAGES WPI 30.01.02 
: WPI 30.01.02 
ECONOMIC DAMAGES—DEFINITION 


(The WPI Committee recommends that no instruction be given on 
this subject.) 3 a abe ) 


COMMENT 
RCW 4.56.250(1)(a). | 


The statute defines economic damages as “objectively verifiable 
monetary losses, including medical expenses, loss of earnings, burial 
costs, loss of use of property, cost of replacement or repair, cost of obtain- 
ing substitute domestic services, loss of employment and loss of busi- 
ness or employment opportunities.” 


The WPI Committee chose not to define economic damages for the 
jury. The WPI Committee believes a separate definition is not necessary 
because economic damages are defined by example in the general 
instructions on the measure of economic and noneconomic damages. See 
WPI 30.01.01 (Measure of Economic and Noneconomic Damages— 
Personal Injury—No Contributory Negligence), WPI 30.02.01 (Measure 
of Economic and Noneconomic Damages—Personal Injury—Contribu- 
tory Negligence—No Counterclaim), and WPI 30.03.01 (Measure of Eco- 
nomic and Noneconomic Damages—Personal Injury—Counterclaim). 
The approach of not defining economic damages also eliminates specula- 
tion about the meaning of the term “objectively verifiable,” which is not 
defined by the statute. 


If it is necessary to define economic damages for the jury, a possible 
definition, which avoids the use of “objectively verifiable,” would be: 
“Economic damages are monetary losses that are reasonably capable of 
being verified.” 


There is no authority to support the proposition that economic dam- 
ages includes only the types of damages specifically called out in the 
statute. The WPI Committee is satisfied that the word “includes” 
indicates that all “verifiable monetary losses” are recoverable, even if 
the type of loss is not specifically called out in the statute. 


For instructions which define specific claims, see WPI 30.08.01 
(Measure of Economic Damages—Elements of Past Damages—Loss of 
Earnings—Adult Plaintiff, Emancipated Minor, or Minor Whose Parent 
Has Waived Wage Claim) and WPI 30.08.02 (Measure of Economic Dam- 
ages—Elements of Future Damages—Loss of Earnings—Adult Plaintiff, 
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Emancipated Minor, or Minor Whose Parent Has Waived Wage Claim) 
(both instructions include earning capacity as an element); WPI 30.09.01 
(Measure of Economic Damages—Elements of Past Damages—Domestic 
Services/Nonmedical Expenses) and WPI 30.09.02 (Measure of Economic 
Damages—Elements of Future Damages—Domestic Services/ 
Nonmedical Expenses) (both instructions include nonmedical expenses 
as an element); and WPI 30.10 (Measure of Damages—Damages to 
Personal Property—Repairs and Depreciation or Difference in Value 
Before and After Damage), WPI 30.11 (Measure of Damages—Damages 
to Personal Property—Repairs or Difference in Value Before and After . 
Damage), WPI 30.12 (Measure of Damages—Damages to Personal Prop- 
erty—Cost of Repairs and Depreciation of Repaired Property), WPI 30.14 
(Measure of Damages—Damages to Personal Property—Difference in 
Value Before and After Damage), and WPI 30.15 (Measure of Dam- 
ages—Damages to Personal Property—Value Before Damage—No 
Salvage) (all are property damage instructions that include unlisted 
elements). | 


[Current as of April 2021.] 
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WPI 30.01.04 
FUTURE DAMAGES—DEFINITION © 


(The WPI Committee paeen andes that no instruction ies given on 
this subject.) 


COMMENT 
RCW 4.56.260. 


The 1986 Tort Reform Act does not define future damages. However, 
RCW 4.56.260, enacted as part of that Act, requires the court at the 
request of a party to order periodic payments of future economic dam- 
ages if those damages exceed one hundred thousand dollars. The pos- 
. sibility that such periodic payments may be requested necessitates that 
the jury separate past economic damages from future economic dam- 
ages in making an award. 


The WPI Committee thinks it unnecessary to define future dam- 
ages for the jury because future damages are defined by example in the 
general instructions on the measure of economic and noneconomic 
damages. See WPI 30.01.01 (Measure of Economic and Noneconomic 
Damages—Personal Injury—No Contributory Negligence); WPI 30.02.01 
(Measure of Economic and Noneconomic Damages—Personal Injury— 
Contributory Negligence—No Counterclaim); WPI 30.03.01 (Measure of 
Economic and Noneconomic Damages—Personal Injury—Counterclaim). 


Burden of proof for future damages. Future damages must be 
based on evidence that, for example, the plaintiff will not be able to 
work in the future and not simply on an expert’s assumption. See Ricco- 
bono v. Pierce Cnty., 92 Wn.App 254, 268, 966 P. 2d 327 (1998) (construc- 
tive termination case). Expert testimony is not required. Bitzan v. Parisi, 
88 Wn.2d 116, 123-26, 558 P.2d 775 (1977) (lay testimony by plaintiff of 
continuing pain and limitation of movement sufficient to support award 
for future damages). Once such evidence is before the jury, future dam- 
ages are appropriate if the jury concludes that there is a “reasonable 
probability” that such damages will occur. Although the specific issue 
_before the Bitzan court was a procedural question, the court approv- 
ingly cited the instructions given by the trial court as establishing that 
the plaintiff “had the burden of proving by the evidence in the case it 
was more probably true than not true that future disability, pain, suf- 
fering and loss of earnings would occur in the future with ‘reasonable 
_probability.’” Bitzan, 88 Wn.2d at 118-19. 


[Current as of April 2021.] 
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WPI 30.02 — : DAMAGES 
WPI 30.02 
MEASURE OF DAMAGES—PERSONAL AND 
PROPERTY—CONTRIBUTORY NEGLIGENCE—NO 
COUNTERCLAIM 
(WITHDRAWN) 


[Current as of April 2021.] 
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PERSONAL AND PROPERTY DAMAGES WPI 30.02.01 
WPI 30.02.01 


MEASURE OF ECONOMIC AND NONECONOMIC 
DAMAGES—PERSONAL INJURY—CONTRIBUTORY 
-- NEGLIGENCE—NO COUNTERCLAIM 


It is the duty of the court to instruct you as to the mea- 
sure of damages. [By instructing you on damages the 
court does not mean to suggest for which party your 
verdict should be rendered. 


If your verdict is for the plaintiff, then] you must first 
determine the amount of money required to reasonably 
and fairly compensate the plaintiff for the total amount of 
such damages as you find were proximately caused by 
the negligence of the defendant, apart from any consider- 
ation of contributory negligence. 


[If you find for the plaintiff,] [your verdict must include 
the following undisputed items: 


(here insert undisputed past economic damage amounts) 


In addition,] you should consider the following past 
economic damages elements: 


(here insert appropriate elements from among phrases 
WPI 30.07.01, WPI 30.08.01, WPI 30.09.01, and WPI 
30.10-.16) 


In addition you should consider the following future 
economic damages elements: 


(here insert appropriate elements from among phrases 
WPI 30.07.02, WPI 30.08.02, and WPI 30.09.02) 


In addition you should consider the following noneco- 
nomic damages elements: 
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(here insert appropriate elements from among phrases 
WPI 30.04—.06) 


. The burden of proving damages rests upon the 
plaintiff. It is for you to determine, based upon the evi- 
dence, whether any particular element has been proved 
by a preponderance of the evidence. | 


Your award must be based upon evidence and not 
upon speculation, guess, or conjecture. 


The law has not furnished us with any fixed standards 
by which to measure noneconomic damages. With refer- 
ence to these matters you must be governed by your own 
judgment, by the evidence in the case, and Py these — 
instructions. 


\ 


NOTE ON USE 


See WPI Chapter 45 (Forms of Verdicts) for the appropriate verdict 
forms to be used with this instruction. | 


Use this instruction if there is no counterclaim but there is an issue 
of contributory negligence. 


Complete this instruction by inserting the appropriate elements of | 
damages as directed in the instruction. The phrases inserted should 
reflect those elements of damages relevant to the action. 


Delete the first two bracketed phrases of this instruction if there is 
a directed verdict or admitted liability. Use the third bracketed phrase 
if there are undisputed items of damages. If some of the bracketed 
phrases are not used, practitioners may need to capitalize the first word 
that follows a bracketed phrase. 


COMMENT 


See the Comment to WPI 30.01.01 (Measure of Economic and 
Noneconomic Damages—Personal Injury—No Contributory Negligence). 


[Current as of April 2021 af 
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WPI 30.03 ste 


MEASURE OF DAMAGES—PERSONAL AND 
PROPERTY—COUNTERCLAIM 


(WITHDRAWN) 


[Current as of April 2021.] 
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WPI 30.03.01 


MEASURE OF ECONOMIC AND NONECONOMIC 
DAMAGES—PERSONAL INJURY—COUNTERCLAIM 


It is the duty of the court to instruct you as to the mea- 
sure of damages. [By instructing you on damages the 
court does not mean to suggest for en party your 
verdict should be rendered. 


If your verdict is for the plaintiff on plaintiff's sain 
then] you must first determine the amount of money 
required to reasonably and fairly compensate the plaintiff 
for the total amount of such damages as you find were . 
proximately caused by the negligence of the defendant, 
apart from any consideration of contributory negligence. 


_ [If you find for the plaintiff,] [your verdict must include 
the following undisputed items: 


(here insert undisputed past economic damage amounts) 


In addition] you should consider the following past. 
economic damages elements: 


(here insert appropriate elements from among phrases 
WPI 30.07.01, WPI 30.08.01, WPI 30.09.01, and WPI 
—30.10-.16) 


In addition you should consider the following future 
economic damages elements: 


(here insert’ appropriate elements from among phrases 
WPI 30.07.02, WPI 30.08.02, and WPI 30.09.02) 


In addition you should consider the ene noneco- 
nomic damages elements: | 


(here insert appropriate elements from among Peres 
WPI 30.04—.06) 
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{lf your verdict is for the defendant on defendant’s 
claim, then] you must first determine the amount of money 
required to reasonably and fairly compensate the defen- 
dant for the total amount of such damages as you find 
were proximately caused by the negligence of the plaintiff, 
apart from any consideration of contributory negligence. 


If you find for the defendant [your verdict must include 
the following undisputed items: 


(here insert undisputed past economic damage amounts) 


In addition] you should consider the following past 
economic damages elements: 


(here insert appropriate elements from among phrases 
WPI 30.07.01, WPI 30.08.01, WPI 30.09.01, and WPI 
* 30.10—.16) 


In addition you should also consider the following 
future economic damages elements: 


(here insert appropriate elements from among phrases 
WPI 30.07.02, WPI 30.08.02, and WPI 30.09.02) 


In addition you should consider the following noneco- 
nomic damages elements: 


(here insert appropriate elements from among Bees: 
WPI 30.04—.06) 


The burden of proving damages rests with the party 
claiming them. It is for you to determine, based upon the 
evidence, whether any particular element has been proved 
by a preponderance of the evidence. 


Your award must be based upon evidence and not 
upon speculation, guess, or conjecture. ; 


_ The law has not furnished us with any fixed standards 
by which to measure noneconomic damages. With refer- 
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ence to these matters you must be governed by your own 
judgment, by the evidence in the case, and by these 
instructions. 


NOTE ON USE. 


Use this instruction if there is a counterclaim. The WPI Committee 
recommends using a separate verdict form for the claim of the plaintiff 
and the counterclaim of the defendant. See WPI Chapter 45 (Forms of 
Verdicts) for the Ws ietbey verdict forms to be used with this 
instruction. 


Complete this instruction by inserting the appropriate Bpcbatredis of 
damages as directed in the instruction. The phrases inserted should 
reflect those elements of damages relevant to the action. 


Delete the first two bracketed phrases of this instruction if there is 
a directed verdict or admitted liability. Use the third bracketed phrase 
if there are undisputed items of damages. If any of the bracketed 
phrases are deleted, practitioners may need to capitalize the first word 
' that follows the deleted phrase. 


COMMENT 


See the Comment to WPI 30.01.01 (Measure of Economic and 
. Noneconomic Damages—Personal Injury—No Contributory Negligence). 


[Current as of April 2021.] 
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WPI 30.05 


MEASURE OF DAMAGES—ELEMENTS OF 
-NONECONOMIC DAMAGES—DISABILITY, 
DISFIGUREMENT, AND LOSS OF ENJOYMENT OF 
LIFE 


The [disability] [disfigurement] [loss of enjoyment of 
life] experienced and with reasonable probability to be 
experienced in the future. 


NOTE ON USE 


Insert this phrase as an element of noneconomic damages in the 
damage instruction (WPI 30.01.01, WPI 30.02.01, or WPI 30.03.01) if 
the evidence justifies its use. 


Use bracketed material as applicable. 


COMMENT 
RCW 4.56.250(1)(b). 


The statute defines noneconomic damages as subjective, nonmon- 
etary losses, including, but not limited to, disability or disfigurement 
incurred by the injured party. 


The statute fails to define the term “disability.” In Parris v. Johnson, 
3 Wn.App. 853, 859-60, 479 P.2d 91 (1970), the court held that “disabil- 
ity” includes not. only the incapacity to work but also impairment of the. 
injured person’s ability to lead a normal life. Presumably, the © 
Legislature intended that the term be used in this latter sense for 
purposes of noneconomic damages. Under some circumstances, it is not 
error to include the loss of enjoyment of life as an element of damage 
separate from disability. Kirk v. Wash. State Univ., 109 Wn.2d 448, 
461-62, 746 P.2d 285 (1987) (there is no overlap of recoveries when loss 
of enjoyment of life involves “loss of a specific unusual activity,” such as 
ballet dancing or “specific artistic or athletic skills”). 


For a discussion relating to the burden of proof for future damages 
see the Comment to WPI 30.01.04 (Future Damages—Definition). For a 
general discussion of noneconomic damages, see the Comment to WPI 
30.06 (Measure of Damages—Elements of Noneconomic Damages—Pain 
. and Suffering—Past and Future). 


[Current as of April 2021. if 
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WPI 30.06 


MEASURE OF DAMAGES—ELEMENTS OF 
NONECONOMIC DAMAGES—PAIN AND 
SUFFERING, ETC.—PAST AND FUTURE 


The pain and suffering, [both mental and physical], 
[and (fill in element from RCW 4.56.250(1)(b))] experienced and with rea- 
sonable probability to be experienced in the future. 


NOTE ON USE > 


Insert this phrase as an element of noneconomic damages in the 
damage instruction (WPI 30.01.01, WPI 30.02.01, or WPI 30.03. oat if 
the evidence justifies its use. 


Use bracketed material as epplieatlas See the Comment below for a 
discussion relating to the types of noneconomic damages that may be 
inserted in the empty set of brackets in this instruction. 


COMMENT | 
RCW 4.56.250(1)(b). 


The statute. The statute defines noneconomic damages as “subjec- 
tive, nonmonetary losses, including but not limited to pain, suffering, 
inconvenience, mental anguish, disability or disfigurement incurred by 
the injured party, emotional distress, loss of society and companionship, 
loss of consortium, injury to reputation and humiliation, and peat 
tion of the parent- ~child relationship.” 


Instructions on elements of noneconomic damages in 
general. It has been a long-standing rule that a damages instruction 
must include all elements that are supported by the evidence. See Bitzan 
v. Parisi, 88: Wn.2d 116, 122, 558 P.2d 775 (1977); Lofgren v. W. Wash. 
Corp. of Seventh Day Adventists, 65 Wn.2d 144, 151, 396 P2d 139 
(1964); McGarvey v. City of Seattle, 62 Wn.2d 524, 531, 384 P2d 127 
(1963). The failure to include an element of damage in a jury instruc- 
tion is reversible error when there is sufficient evidence to support it. 
See Lofgren, 65 Wn.2d at 151. Conversely, it is reversible error to 
include an element of damage in an instruction when there is no proof 
of that element. Gosa v. Hyde, 117 Wash. 672, 676-77, 202 P. 274 (1921). 


Noneconomic damages are not susceptible of precise measurement, 
and evidence that assigns an actual dollar value to the injury or that 
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fixes the amount of damages with mathematical certainty is not 
required. Rasor v. Retail Credit Co., 87 Wn.2d 516, 531, 554° P.2d 1041 
(1976); Wagner v. Monteilh, 43 Wn.App. 908, 912, 720 P.2d 847 (1986). 
See WPI 30.01.01 (Measure of Economic and Noneconomic Damages— 
Personal Injury—No Contributory Negligence). 


Pain, suffering, inconvenience. Pain and suffering are grouped 
together as elements in personal injury cases. See Green v. Floe, 28 
Wn.2d 620, 636-37, 183 P.2d 771 (1947). Future pain and suffering are 
also properly included in the elements instruction when there is suf- 
ficient evidence to support the instruction. Bitzan, 88 Wn.2d at 121 (lay 
testimony was sufficient to support an instruction on future disability, 
pain, suffering, etc.); Orme v. Watkins, 44 Wn.2d 325, 330-34, 267 P.2d 
681 (1954); Lieske v. Natsuhara, 165 Wash. 270, 272-73, 5 P.2d 307 
(1931). 


| “Inconvenience” is included as a compensable item of non-economic 
damages in RCW 4.56.250(1)(b). 


Damages for injuries to a spouse, domestic partner, parent, 
or child. Many of the noneconomic damage elements listed in RCW 
4.56.250(1)(b) are covered in the instructions found in WPI Chapter 32 
(Damages—Injury to Spouse, Domestic Partner, Parent, or Child), the 
damage instructions for injuries to a spouse, domestic partner, parent, 
or child. Loss of society and companionship is covered in WPI 32.05 
(Measure of Damages—Loss of Consortium—Parent) and WPI 32.06.01 
(Measure of Damages—Injury to Child—Action Brought by Parent or 
Legal Guardian (RCW 4.24.010)). Loss of consortium is covered by WPI 
32.04 (Measure of Damages—Loss of Consortium—Spouse/State 
Registered Domestic Partner) and WPI 32.05 (Measure of Damages— 
Loss of Consortium—Parent). Destruction of the parent-child relation- 
ship is covered in WPI 32.06.01 (Measure of Damages—Injury to Child— 
Action Brought by Parent or Legal Guardian (RCW 4.24.010)). 


Disability, disfigurement, and loss of enjoyment of life. See 
WPI 30.05 (Measure of Damages—Elements of Noneconomic Damages— 
- Disability, Disfigurement, and Loss of Enjoyment of Life). 


Injury to reputation and humiliation. Injury to reputation as 
an element of damage is most common in actions for slander or false ar- 
rest or actions brought under the Consumer Protection Act. See Wash. 
State Physicians Ins. Exch. & Ass’n v. Fisons Corp., 122 Wn.2d 299, 
3815, 858 P.2d 1054, 1062 (1993) (injury to reputation is compensable ~ 
under the CPA); Roper v. Mabry, 15 Wn.App. 819, 823-25, 551 P.2d 
1381 (1976) (discusses injury to reputation in a slander case); Wilson v. 
City of Walla Walla, 12 Wn.App. 152, 153-54, 528 P.2d 1006 (1974) 
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(discusses injury to reputation in a false arrest case). The WPI Commit- 
tee is unaware of any Washington cases addressing injury to reputation 
as an element of damage in a personal injury case. | 


Humiliation may be included as an element of damage in personal 
injury cases, especially those involving intentional torts. See Carmody v. 
Trianon Co., 7 Wn.2d 226, 233, 109 P.2d 560 (1941) (stating that humil- 
iation is a proper element of damage in an action based upon assault 
and battery); Hickman v. Desimone, 188 Wash. 499,.502—03, 62 P.2d 
1338 (1936); see also RCW 4.20.046 (general survival statute, which al- 
lows personal representative to recover a decedent’s humiliation dam- 
ages on behalf of certain specified statutory beneficiaries). 


Future damages. For a discussion relating to the burden of proof 
for future damages see the Comment to WPI 30.01.04 (Future 
Damages—Definition). 


[ Current as of April 2021.] 
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WPI 30.07 
MEASURE OF DAMAGES—ELEMENTS OF 
DAMAGES—MEDICAL EXPENSE—PAST AND | 
FUTURE 
(WITHDRAWN) 


[Current as of April 2021. / 
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WPI 30.07.01 


MEASURE OF ECONOMIC DAMAGES—ELEMENTS 
OF PAST DAMAGES—MEDICAL EXPENSES 


The reasonable value of necessary medical care, treat- 
ment, and services received to the present time. 


NOTE ON USE 


Insert this phrase as an element of past economic damages section 
in the damage instruction (WPI 30.01.01, WPI. 30.02.01, or WPI 30.03. 
01) if the evidence justifies its use. 


The reference to “medical care, treatment, and services” may be 
replaced by specific references to particular types of treatment or 
services. For example: “doctor” S care”; “hospital care”; “nursing care”; 
“treatment and services”; etc. 


If the plaintiff presents sufficient evidence establishing the reason- 
able value and necessity of plaintiffs past medical care, treatment, and 
services, and the defendant elicits no controverting evidence, then the 
uncontroverted reasonable value of that medical care, treatment and 
services should be listed as an undisputed line item on the damages 
instruction to be given (WPI 30.01.01, WPI 30.02.01, or WPI 30.03.01). 


COMMENT > 
RCW 4.56.250(1)(a). 


The statute defines economic damages in part as “objectively verifi- 
able monetary losses, including medical expenses.” 


Medical expenses must be both reasonable and necessary to be 
recovered as damages. See Palmer v. Jensen, 132 Wn.2d 193, 199, 937 
_ P.2d 597 (1997). Medical expenses are not reasonable and necessary if 
they are attributable to an event other than the defendant’s negligent 
act or if they are due to exaggerated injuries. Kadmiri v. Claassen, 103 
Wn.App. 146, 151, 10 P.3d 1076 (2000); Hawkins v. Marshall, 92 
Wn.App. 38, 45-46, 962 P.2d 834 (1998); cf. Lindquist v. Dengel, 92 
Wn.2d 257, 262-63, 595 P.2d 934 (1979) (a defendant who injures an- 
other may be liable not only for the defendant’s own negligence, but 
also for a doctor’s subsequent negligence in treating the injuries). 


The burden of proving the reasonableness and necessity of medical 
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expenses rests with the plaintiff. See Patterson v. Horton, 84 Wn.App. 
531, 543, 929 P.2d 1125 (1997). To prove the reasonableness and neces- 
sity of past medical expenses, the plaintiff may not rely solely on his or 
her own testimony as to amounts incurred. See Nelson v. Fairfield, 40 
Wn.2d 496, 501, 244 P.2d 244 (1952); Torgeson v. Hanford, 79 Wash. 56, 
59, 139 P. 648 (1914). Nor can the plaintiff rely solely on medical re- 
cords and bills. Patterson, 84 Wn.App. at 543; Carr v. Martin, 35 Wn.2d 
758, 762, 215 P.2d 411 (1950). “[M]edical records and bills are relevant 
to prove. past medical expenses only if supported by additional evidence 
that the treatment and the bills were both necessary and reasonable.” 
Patterson, 84 Wn.App. at 543. 3 


As the court in Hayes v. Wieber Enterprises, Inc., 105 Wn.App. 611, 
616, 20 P.3d 496 (2001), stated (referencing former WPI 30.07, which 
used the same language as WPI 30.07.01): “And the amount actually 
billed or paid is not itself determinative. The question is whether the 
sums requested for medical services are reasonable.” 


Generally, expert testimony will be necessary to establish the 
reasonableness and necessity of medical expenses. See Hills v. King, 66 
Wn.2d 738, 741, 404 P.2d 997 (1965) (noting that the “medical 
testimony” was uncontroverted that plaintiff's medical expenses were 
reasonable and necessary, resulting from the accident); Lakes v. Vonder- 
mehden, 117 Wn.App. 212, 219, 70 P.3d 154 (2003) (suggesting that in 
the absence of an admission by defendant that certain medical expenses 
were reasonable and necessary, expert testimony would be needed). 


When the plaintiff presents sufficient evidence establishing the 
reasonableness and necessity of his or her medical treatment and ex- 
penses, and the defendant elicits no controverting evidence, the 
reasonableness and necessity of plaintiff's medical expenses are not a 
matter of legitimate dispute. Palmer, 132 Wn.2d at 199-200; Ide v. 
Stoltenow, 47 Wn.2d 847, 851, 289 P.2d 1007 (1955). 


[Current as of April 2021.]/ 
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MEASURE OF DAMAGES—ELEMENTS OF 
~DAMAGES—LOSS OF EARNINGS—PAST AND 
_ FOUTURE—ADULT PLAINTIFF, EMANCIPATED 
MINOR; OR MINOR WHOSE PARENT HAS WAIVED | 
WAGE CLAIM | 


(WITHDRAWN) 


[Current as of April 2021.] 
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WPI 30.08.01 


_ MEASURE OF ECONOMIC DAMAGES—ELEMENTS | 
OF PAST DAMAGES—LOSS OF EARNINGS—ADULT 
PLAINTIFF, EMANCIPATED MINOR, OR MINOR 
WHOSE PARENT HAS WAIVED WAGE CLAIM 


The reasonable value of [earnings] [earning capacity] 
[employment] [salaries] [business opportunities] [employ- 
ment opportunities] lost to the present time. 


NOTE ON USE 


Insert this phrase as an element of past economic damages in the 
damage instruction (WPI 30.01.01, WPI 30.02.01, or WPI 30.03.01) if 
the evidence justifies its use. 


Care must be exercised to distinguish between lost earnings and 
lost earning capacity in order to avoid erroneous duplication of elements. 
See the Comment below. 


_ Use bracketed material as applicable. 
COMMENT 
RCW 4.56.250(1)(a). 


The statute defines economic damages in part as objectively verifi- 
able monetary losses, including loss of earnings, loss of employment, 
and loss of business or employment opportunities. 


‘This instruction includes the bracketed words “earning capacity,” 
which do not appear in the statute. RCW 4.56.250(1)(a) defines eco- 
nomic damages as “including” a list of objectively verifiable monetary 
losses, while the following subsection of the statute, RCW 4.56.250(1)(b) 
defines noneconomic damages as “including, but not limited to” a list of 
subjective, nonmonetary losses. The WPI Committee concluded the 
Legislature did not intend the listing in RCW 4,56.250(1)(a) to be 
exclusive and that lost earning capacity should be included in this 
instruction because of the case law support for such damages. See the 
cases cited below in this Comment. For a general discussion of economic 
damages, see the Comment to WPI 30.01.02 Sages Clear. Damages— 
Definition). 


Loss of earning capacity is an appropriate element of damages 
under the Tort Reform Act, when supported by the evidence. In Chapple 
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v Granger, 851 F.Supp 1481 (E.D.Wash. 1994), the court, applying 
Washington law, concluded that lost earning capacity is an element of 
damages. See generally DeWolf & Allen, 16 Washington Practice, Tort 
Law and Practice §.6.5 (5th ed.). 


There are a number of pre-Tort Reform Act cases bonclatne that 
loss of earning capacity is an appropriate element of damage when the 
evidence supports a conclusion that the injury will result in a perma- 
nent diminution of the ability to earn money. See, e.g., Sherman v. City 
of Seattle, 57 Wn.2d 233, 245-46, 356 P.2d 316 (1960) (loss of earning 
capacity proper element of damages for a three-year old child who lost 
an arm between the elbow and shoulder); Murray v. Mossman, 52 Wn.2d 
885, 889-90, 329 P.2d 1089 (1958) (loss of earning capacity for secretary 
who suffered from loss of sensation in arm and testified that her effi- 
ciency was impacted). For a discussion of the issue of loss earning capa- 
city in the context of a small business, see Kennard v. Kaelin, 58 Wn.2d 
524, 525-26, 364 P.2d 446 (1961) (Loss of profits from small business). 


Impairment of earning capacity is different from loss of wages. It is 
the permanent diminution of the ability to earn money. Murray, 52 
Wn.2d at 889. Care must be taken in drafting the jury instruction if 
both impairment of earning capacity and loss of future wages are being 
sought to avoid duplication of this element. Meissner v. City of Seattle, 
14 Wn.App. 457, 471, 542 P.2d 795 (1975). " 


[Current as of April 2021.] 
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WPI 30.09 
MEASURE OF DAMAGES—ELEMENTS OF 
DAMAGES—HOUSEHOLD EXPENSES—PAST AND 
FUTURE 
(WITHDRAWN) 


[\ Current as of April 2021.]/ 
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MEASURE OF ECONOMIC DAMAGES—ELEMENTS 
OF PAST DAMAGES—DOMESTIC SERVICES/ 
NONMEDICAL EXPENSES 


The reasonable value of necessary [substitute domes- 
tic services] [nonmedical expenses] [_______] that have 
been required to the present time. Hv 


NOTE ON USE 


Insert this phrase as an element of past economic damages in the 
damage instruction (either WPI 30.01.01, WPI 380. 02. 01, or WPI 30.08. 
01) if the evidence justifies its use. 


Use bracketed material as applicable. See Comment pesca for a 
discussion related to other economic damages. 


COMMEN hk 
RCW 4.56.250(1)(a). 


The statute defines economic damages in part as objectively verifi- 
able monetary losses, including the cost of obtaining substitute domes- 
tic services. 


This instruction includes the bracketed words “nonmedical expen- 
ses,” which do not appear in the statute, as well as an empty set of 
brackets to be used as appropriate. It has not yet been conclusively 
determined whether monetary losses other than those listed in RCW 
4.56.250(1)(a) may be considered in awarding economic damages. RCW 
4.56.250(1)(a) defines economic damages as “including” a list of 
objectively verifiable monetary losses, while the following subsection of 
the statute, RCW 4.56.250(1)(b), defines noneconomic damages as 
“including, but not limited to” a list of subjective, nonmonetary losses. 
The WPI Committee concluded the Legislature did not intend the list- 
ing in RCW 4.56.250(1)(a) to be exclusive and that it is appropriate to 
instruct on other objectively verifiable nonmedical expenses in addition 
to substitute domestic services in this instruction (e.g., remodeling a 
home to accommodate a wheelchair). See generally the Comment to 
WPI 30.01.02 (Economic Damages—Definition). 


Recovery for the reasonable value of services gratuitously rendered 
by a member of the family is permitted. Howells v. N. Am. Transp. & 
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Trading Co., 24 Wash. 689, 694-95, 64 P. 786 (1901) (proper measure of 
damages is the reasonable value of the services rendered by the family 
member, not the value of the family member’s lost. time from own 
business). See also Connelly, Annotation, Damages for Personal Injury 
or Death as Including Value of Care and Nursing Gratuitously 
Rendered, 90 A.L.R.2d 1323 (1963). 


[Current as of April 2021.] 
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MEASURE OF DAMAGES—DAMAGE TO PERSONAL 
PROPERTY—REPAIRS AND DEPRECIATION OR 
DIFFERENCE IN VALUE BEFORE AND AFTER 
DAMAGE 


The lesser of the following: 


1. The reasonable value of necessary repairs to any 
property that was damaged plus the difference be- 
tween the fair cash market value of the property 
immediately before the occurrence and its fair 
cash market value after it is repaired; or 


2. The difference between the fair cash market value 
_of the property immediately before the occurrence 
and the fair cash market value of the unrepaired 
property immediately after the occurrence. | 


NOTE ON USE 


Insert this phrase as an element of economic damage in the ap- 
propriate damage instruction (WPI 30.01.01, WPI 30.02.01, or WPI 30. 
03.01) when the evidence justifies its use. 


If there is no claim that the property has depreciated in value after 
it is repaired, use WPI 30.11 (Measure of Damages—Damage to 
Personal Property—Repairs or Difference in Value Before and After 
Damage). 


If the cost of repairs plus depreciation will be less than the differ- 
ence in value between the damaged and undamaged property, use WPI 
30.12 (Measure of Damages—Damage to Personal Property—Cost of 
Repairs and Depreciation of Repaired Property). 


If only the reasonable expense of necessary repairs is claimed and 
that is less than the difference in value of the property before and after 
the damage, use WPI 30.13 (Measure of Damages—Damage to Personal 
Property—Repairs). 


If the difference in the value of property before and after it was 
damaged is less than the reasonable cost of repairs, use WPI 30.14 (Mea- 
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sure of Damages—Damage to Personal Property—Difference in Value 
Before and After Damage). 


If the claim is for a building or personal property that was 
completely destroyed and has no salvage value, do not use this 
instruction. Instead, use WPI 30.15 (Measure of Damages—Damage to 

Personal Property—Value Before Damage—No Salvage). 


This instruction may not be appropriate for damages to real estate 
or improvements thereon. 


‘COMMENT 
RCW 4.56.250(1)(a). 


The statute defines economic damages as including both “loss of use 
of property” and “cost of replacement and repair.” Other traditional 
methods for MeaSuYIng property damages may also be considered as 

“economic damages.” See the Comment accompanying WPI 30.01.02 
(Economic Damages—Definition). 


_ A reduction in the value of damaged property may be included as 
an element of damages when that element is supported by the evidence. 
Cf. Kaech v. Lewis Cnty. Pub. Util. Dist. No. 1, 106 Wn.App. 260, 
269-70, 23 P.3d 529, 91 A.L.R.5th 727 (2001) (instruction including. this 
element of damages). On the question of a market for the particular 
property in question, see McCurdy v. Union Pac. R.R. Co., 68 Wn.2d 
457, 467-69, 413 P.2d 617 (1966). 


In an action to recover damages for a building completely destroyed 
through negligence, the court held that the “lesser than” rule for mea- 
sure of damages, comparing reasonable value of repairs against diminu- 
tion in fair cash value, did not apply. Thompson v. King Feed & Nutri- 
tion Serv., Inc., 153 Wn.2d 447, 458-59, 105 P.3d 378 (2005). The court 
also held that the value of the lost building did not include the value of 
any uninjured real property that might be attached to the personal 
property. Thompson, 153 Wn.2d at 459. 


[Current as of April 2021.] 
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MEASURE OF DAMAGES—DAMAGE TO PERSONAL 
PROPERTY—REPAIRS OR DIFFERENCE IN VALUE 
BEFORE AND AFTER DAMAGE 


The lesser of the following: 


1. _The reasonable value of necessary repairs to any 
property that was damaged; or 


2. The difference between the fair cash market value 
of the property immediately before the occurrence 
and the fair cash market value of the unrepaired 
property nMegialely. after the occurrence. 


NOTE ON USE 


Insert this phrase as an element of Haaconna damages in the ap- 
propriate damage instruction (WPI 30.01.01, WPI 30.02.01, or WPI 30. 
03.01) when the evidence justifies its use. 


This instruction is to be used when there is an issue as to whether 
the cost of repairs or the difference in value of the property before and - 
after it is damaged is the lesser amount. When the cost of repairs is 
admittedly the lesser amount, use WPI 30.13 (Measure of Damages— 
Damages to Personal Property—Repairs); when the converse is true, 
use WPI 30.14 (Measure of Damages—Damage to Personal Property — 
Difference in Value Before and After Damage). 


If the claim is for a building or personal property that was 
completely destroyed and has no salvage value, do not use this 
instruction. Instead, use WPI 30.15 (Measure of Damages—Damages to 
Personal Property—Value Before Damage—No Salvage). 


_ This instruction may not be appropriate for damages to real estate 
or improvements thereon. 3 


COMMENT 
RCW 4.56.250(1)(a). 


The statute defines economic damages as including both “loss of use 
of property” and “cost of replacement and repair.” Other traditional 
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methods for measuring property damage may also be considered as 
“economic damages.” See the Comment accompanying WPI 30.01.02 
(Economic Damages—Definition). 


In an action to recover damages for a building completely destroyed 
through negligence, the court held that the “lesser than” rule for mea- 
sure of damages, comparing reasonable value of repairs against diminu- 
tion in fair cash value, did not apply. Thompson v. King Feed & Nutri- 
tion. Serv., Inc., 153 Wn.2d 447, 458-59, 105 P.3d 378 (2005). The court 
also held that the value of the lost building did not include the value of 
any uninjured real property that might be attached to the personal 
_ property. Thompson, 153 Wn.2d at 459. ) 


For related discussion, see the Note on Use and Comment to WPI 
30.10 (Measure of Damages—Damages to Personal Property—Repairs 
and Depreciation or Difference in Value Before and After Damage). 


[Current as of April 2021./ 
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WPI 30.12 


MEASURE OF DAMAGES—DAMAGE TO PERSONAL 
PROPERTY—COST OF REPAIRS AND 
DEPRECIATION OF REPAIRED PROPERTY 


The reasonable value of necessary repairs to any 
property that was damaged plus the difference between 
the fair cash market value of the property immediately 
before the occurrence and its fair cash market value after 7 
it is repaired. 


NOTE ON USE 


Insert this phrase as an element of damage in the appropriate dam- 
age instruction (WPI 30.01.01, WPI 30.02.01, or WPI 80, 03.01) when 
the evidence justifies its use. 


If only the reasonable value of necessary repairs is claimed, use 
WPI 30.13 (Measure of Damages—Damage to Personal Property— 
Repairs). 


If the claim is for a building or personal property that was 
completely destroyed and has no salvage value, do not use this 
instruction. Instead, use WPI 30.15 (Measure of Damages—Damage to 
Personal Property—Value Before Damage—No Salvage). 


COMMENT 
RCW 4.56.250(1\(a). | 


The statute defines economic damages as including both “loss of use 
of property” and “cost of replacement and repair.” Other traditional 
methods for measuring property damage may also be considered as 
“economic damages.” See the Comment accompanying WPI 30.01.02 
(Economic Damages—Definition). 


In an action to recover damages for a building completely destroyed 
through negligence, the court held that the “lesser than” rule for mea- 
sure of damages, comparing reasonable value of repairs against diminu- 
tion in fair cash value, did not apply. Thompson v. King Feed & Nutri- 
tion Serv., Inc., 153 Wn.2d 447, 458-59, 105 P.3d 378 (2005). The court: 
also held that the value of the lost building did not include the value of 
any uninjured real property that might be attached to the personal 
property. Thompson, 153 Wn.2d at 459. 
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For related discussion, see the Note on Use and Comment to WPI 
30.10 (Measure of Damages—Damage to Personal Property—Repairs 


and Depreciation or Difference in Value Before and After Damage). 


[Current as of April 2021.] : 
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WPI 30.13 


MEASURE OF DAMAGES—DAMAGE TO PERSONAL 
PROPERTY—REPAIRS 


The reasonable value of necessary repairs to any 3 
property that was damaged. 


NOTE ON USE 


Insert this phrase as an element of economic damage in the ap- 
propriate damage instruction (WPI 30.01.01, WPI 30.02.01, or WPI 30. 
03.01) when the evidence justifies its use. 


If the claim is for a building or personal property that was 
completely destroyed and has no salvage value, do not use this 
instruction. Instead, use WPI 30.15 (Measure of Damages—Damage to 
Personal Property—Value Before Damage—No Salvage). } 


~ COMMENT 
RCW 4.56.250(1)(a). 


The statute defines economic damages as including “cost of replace- 
ment and repair.” 


In a malicious mischief prosecution, the cost of repairs is within the 
“ordinary meaning” of damages, and thus the language concerning the 
cost of repairs from WPI 30.13 was properly included in instructions to - 
the jury. State v. Ratliff, 46 Wn.App. 325, 328-29, 730 P.2d 716 (1986); 
see also Bader v. Marlin, 160 Wash. 460, 463, 295 P. 160 (1931); Evers v. 
Broadview Dairy Co., 147 Wash. 570, 572-73, 266 P. 726 (1928). 


In an action to recover damages for a building completely destroyed 
through negligence, the court held that the “lesser than” rule for mea- 
sure of damages, comparing reasonable value of repairs against diminu- 
tion in fair cash value, did not apply. Thompson v. King Feed & Nutri- 
tion Serv., Inc., 153 Wn.2d 447, 558-59, 105 P.38d 378 (2005). The court 
also held that the value of the lost building did not include the value of 
any uninjured real property that might be attached to the personal 
property. Thompson, 153 Wn.2d at 459. 
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ai prod WPI 30.17 
AGGRAVATION OF PRE-EXISTING CONDITION 


_ If [your verdict is in favor of the [plaintiff] ener) 
and if] you find that: 


(1) before this occurrence the [plaintiff] [defendant] 
had a pre-existing [bodily] [mental] condition that 
was causing pain or disability; and 


(2) because of this occurrence the condition or the 
pain or the disability was aggravated, 


then you should consider the degree to which the condi- 
tion or the pain or disability was aggravated by this 
occurrence. 


However, you should not consider any condition or 
disability that may have existed prior to this occurrence, 
or from which the [plaintiff] [defendant] may now be suf- 
fering, that was not caused or contributed to by this 
occurrence. 


NOTE ON USE 


Use bracketed material as applicable. In a directed or admitted li- 
ability case, omit the bracketed phrase “if your verdict is in favor of.” 


Do not use this instruction as an insert in the damage instruction. 
It is intended for use as an explanatory instruction if the evidence war- 
rants it. ; 


Use this instruction if the pre-existing condition was causing pain 
or disability. If the pre-existing condition was merely an infirmity that 
was not causing pain or disability, use WPI 30.18 (Previous Infirm 
Condition) or WPI 30.18.01 (Particular Susceptibility). If the evidence is | 
in dispute as to the existence of such pre-existing pain or disability, use 
both instructions. 


COMMENT 


This instruction deals with proximate cause. It is not a separate el- 
ement of damage but it is placed here for convenience. 
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It is improper to give an instruction of this nature if there is no ev- 
idence that any pain or disability was being caused by the pre-existing 
condition prior to the occurrence. Greenwood vy. Olympic, Inc., 51 Wn.2d 
18, 23, 315 P.2d 295 (1957); Reeder v. Sears, Roebuck Co., 41 Wn.2d- 
550, 557, 250 P.2d 518 (1952). 


Use of WPI 30.18 (Previous Infirm Condition) hud refusal of this 
instruction was approved in an action in which there was evidence of a 
pre-existing condition but insufficient evidence that it was causing pain 
or disability. Sutton v. Shufelberger, 31 Wn.App. 579, 583-84, 643 P.2d 
920 (1982). Use of WPI 30.17 and WPI 30.18 together. was approved in 
an action in which there was a dispute whether the plaintiffs pre- 
existing condition was dormant or active at the time of the accident. 
Thogerson v. Heiner, 66 Wn.App. 466, 472—75, 832 P.2d 508 (1992); 
Bowman v. Whitelock, 43 Wn.App. 353, 358-59, 717 P.2d 303 (1986). 


This instruction includes pre-existing mental conditions in addition 
to pre-existing bodily conditions. See Xieng v. Peoples Nat'l] Bank of 
Wash., 63 Wn.App. 572, 582-83, 821 P.2d 520 (1991) (finding liability 
notwithstanding the plaintiff's pre-existing post-traumatic stress 
disorder). 
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WPI 30.18 
PREVIOUS INFIRM CONDITION 


if our verdict is for the [plaintiff] veneer, and if] 
you find that: 


(1) before this occurrence the [plaintiff] [defendant] 
had a [bodily] [mental] condition that was not 
causing pain or disability; and 


(2) because of this occurrence the pre-existing 
condition was lighted up or made active, 


then you should consider the lighting up and any other 
injuries that were proximately caused by the occurrence, 
even though those injuries, due to the pre-existing condi- 
tion, may have been greater than those that would have 
been incurred under the same circumstances by a Person 
without that condition. 


[There may be no recovery, however, for any injuries 
or disabilities that would have resulted from natural 
progression of the pre-existing condition even without 
this occurrence. ] 


NOTE ON USE 


Use bracketed material as applicable. When liability is directed or 
admitted, omit the first bracketed phrase. 


Use this instruction for a pre-existing condition that was not, caus- 
ing pain or disability. If the pre-existing condition was painful or dis- 
abling before the event on which the claim is based, use WPI 30.17 (Ag- 
gravation of Pre-Existing Condition). When the evidence is disputed as 
to the existence of such pre-existing pain or disability, use both 
instructions. 


If the pre-existing condition was a susceptibility that caused more 
serious consequences, rather than a dormant condition lighted up by 
the occurrence, use WPI 30.18.01 (Particular Susceptibility). 


Use the last bracketed sentence only if the evidence would support 
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a finding that some of the resulting injury would have resulted from 
natural progression of the condition even without the occurrence. 


Do not use this instruction as an insert in the damage instruction. 
It is intended as a separate Stl arate yh ae instruction if the evidence war- 
rants it. 


COMMENT 


This instruction deals with proximate cause. It does not define a 
separate element of damage, but it is placed here for convenience. In 
previous editions, WPI 30.18 also dealt with injuries sustained by rea- 
son of a person’s particular susceptibility, in traditional parlance, the 

“eggshell plaintiff.” For clarity and better comprehension, the suscepti- 
bility concept is now set forth as a separate instruction, WPI 30.18.01 
(Particular Susceptibility). 


If there is no evidence that a pre-existing bodily condition was caus- 
ing pain or disability before the occurrence, then the defendant is liable 
for the aggravation of that condition as well as other damages 
proximately caused to the person in that condition. See Bennett v. 
. Messick, 76 Wn.2d.474, 478-79, 457 P.2d 609. (1969); Greenwood. v. 
Olympic, Inc., 51 Wn. 2d 18, 28, 315 P.2d 295 (1957); Reeder v. Sears, 
Roebuck & ehyp 41 Wn.2d 550, 556-57, 250 P.2d 518 (1952). 


The last sefitence of this inberichion was cited with approval in 
Hoskins v. Reich, 142 Wn.App. 557, 174 P.3d 1250 (2008). The court 
stated that “this sentence should only be used ‘if the evidence would 
support a finding that some of the resulting injury would have resulted 
from natural progression of the condition even without the occurrence.’ ” 
Hoskins, 142 Wn.App. at 568 n.6 (quoting WPI 30.18). 


For additional discussion, see the Comment to WPI 30. Ww (Aggrava- 
tion of Pre-Existing Condition). 


[Current as of April 2021.] 
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CHAPTER 31 


PERNA S—WRONGFUL DEATH AND 


WPI 31.00 
WPI 31.01 
WPI 31.01.01 
WPI 31.01.02 
WPI 31.02 
WPI 31.02.01 


WPI 31.03 


WPI 31.03.01 
WPI 31.03.02 


WPI 31.05 
WPI 31.06 


WPI 31.06.01 
WPI 31.07 


WPI 31.07.01 


SURVIVAL ACTIONS 


Introduction 


. Action by Personal Representative 


Measure of Damages—Survival Action—Statutory 
Beneficiaries 

Measure of Damages—Survival Action—No Statutory 
Beneficiaries 

Measure of Damages—Wrongful Death—RCW 
4,20.010—Action for Benefit of Spouse 

Measure of Damages—Wrongful Death—Action for 
Benefit of Spouse / State Registered Domestic Partner 

Measure of Damages—Wrongful Death—RCW 
4.20.010—Action for Benefit of Child or Dependent 
Parent, Brother or Sister 

Measure of Damages—Wrongful Death—Action for 
Benefit of Children/Stepchildren 

Measure of Damages—Wrongful Death—Action for 
Benefit of Parent, Brother, or Sister 

Action for Wrongful Death by Personal Representative 

Measure of Damages—Wrongful Death of Child 3 
Brought by Parent—RCW 4.20.010 

Measure of Damages—Wrongful Death Actions 
Brought by Parent for Death of Child—RCW 4.24.010 

Wrongful Death and Survival Actions—No 
Contributory Negligence—Special Verdict Form 


Wrongful Death and Survival Actions—Contributory 


Negligence—Special Verdict Form 


WPI 31.00 
INTRODUCTION 


Washington has two statutes on wrongful death actions—a general 
wrongful death statute (RCW 4.20.010, in conjunction with RCW 4.20. 
020) and a “child injury or death” statute applying to parents’ action for 
the death of a child (RCW 4.24.010). Washington also has two statutes 
on survival actions—a general survival statute (RCW 4.20.046) and a 
special survival statute (RCW 4.20.060). 
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7 Each of these statutes is discussed in more detail in the Comments 

to the individual instructions contained in this chapter. For general 
overviews of these statutes, see generally DeWolf & Allen, 16 Washington 
Practice, Tort Law and Practice §§ 7:2, 7:4 (5th ed.). 


The causes of action for wrongful death and survival may overlap 
in a particular case. When a case involves both causes of action, care 
must be taken to avoid allowing a double recovery. See the discussion in 
the Comment to WPI 31.01.01 (Measure of Damages—Survival Action— 
Statutory Beneficiaries). 


[Current as of April 2021.] 
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WPI 31.01 
ACTION BY PERSONAL REPRESENTATIVE 


Plaintiff (name of personal representative), AS personal represen- 
tative of the estate of (name of decedent), brings two separate 
legal claims on behalf of the estate: 


1. In one claim [he] [she] represents the estate for 
the personal losses suffered by (name of decedent); and 


2. In the other claim [he] [she] represents the estate 
for the losses suffered by the beneficiaries of the 
estate, (names of beneficiaries). 


NOTE ON USE 


This is not a damage instruction. This instruction may be used as a 
separate instruction or an advance oral instruction in a case that 
involves both wrongful death and survival claims for personal injury. If 
a case involves only one of these claims, the instruction should be mod- 
ified accordingly. 


For claims under the “child injury or death” statute, RCW 4.24.010, 
the instruction may need to be modified to indicate that the parents as 
well as the personal representative are the plaintiffs. 


COMMENT 


RCW 4.20.010 (wrongful death statute), RCW 4.20.046 (general 
survival statute), and RCW 4.20.060 (special survival statute). 


When the death of a person is caused by the wrongful act, neglect, 
or default of another, RCW 4.20.010 permits the decedent’s personal 
representative to maintain an action for damages against the person 
causing the death on behalf of beneficiaries designated in the statute. 
RCW 4.20.060 provides that an action for personal injury may be prose- 
cuted by the decedent’s executor or administrator in favor of designated 
beneficiaries if the injuries sustained caused the decedent’s death. RCW 
11.02.005 provides that the term “personal representative” includes 
executor, administrator, special administrator, guardian or limited 
guardian, and special representative. 


An action under RCW 4.20.020 and RCW 4.20.060 must be brought 
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by the personal representative of the deceased. The parents or 
grandparents of the deceased may not bring the action on their own. 
See Benoy v. Simons, 66 Wn.App. 56, 831 P.2d 167 (1992) (summary 
judgment dismissing the action was upheld because no personal repre- 
sentative had been appointed for the deceased’s estate). By comparison, 
an action brought under the “child injury or death” statute may be 
brought by the child’s parents. See Benoy, 66 Wn.App. at 61; WPI 
31.06.01 (Measure of Damages—Wrongful Death Actions Brought By 
Parent for Death of Child—RCW 4.24.010). : 


[ Current as of April 2021.] 
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WPI 31.01.01 


MEASURE OF DAMAGES—SURVIVAL ACTION— 
STATUTORY BENEFICIARIES 


It is the duty of the court to instruct you as to the mea- 
sure of damages on-the plaintiff's claim for personal 
losses suffered by (name of decedent). [By instructing you on 
damages, the court does not mean to suggest for which 
party your verdict should be rendered. 


lf your verdict is for the plaintiff, then] you must 
determine the amount of money that will reasonably and 
fairly compensate (mame of decedent)’ S$ estate for such damages 
as you find were proximately caused by the magugenre of 
the defendant. 


[if you find for the plaintiff] [your verdict must include 
the following undisputed items: 


(insert undisputed items and amounts) 
In addition] you should consider the following items: 
[1. Economic damages:] 


[(a)][1.] The health care and funeral expenses 
that were reasonably and necessarily 
incurred. " 


[(b)][2.] The net accumulations lost to [his] [her] 
estate. In determining the net accumula- 
tions, you should take into account (mame 
of decedent) S$ age, health, life expectancy, 
occupation, and habits of industry, re- 
sponsibility, and thrift. You should also 
take into account (name of decedent)’S earning 
capacity, including [his] [her] actual 
earnings prior to death and the earnings 
that reasonably would have been ex- 
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pected to be earned by [him] [her] in the 

future, including any pension benefits. 

Further, you should take into account 

the amount you find that (ame of decedent) 

reasonably would have consumed as 

- personal expenses [or reasonably would 

~ have contributed to (ames of beneficiaries) GUI 

~ ing [his] [her] lifetime] and deduct this 

from [his] [her] expected future earnings 
to determine the net accumulations. 


[2. Noneconomic damages:] 


The [pain,] [suffering,] [anxiety,] [emotional distress,] 
[humiliation,] [and] [fear] experienced by [him] [her] 
prior to [his] [her] death as a result of (describe event). 


The burden of proving damages rests upon the 
plaintiff. It is for you to determine, based upon the evi- 
dence, whether any particular element has been proved 
by a preponderance of the evidence. 


Your award must be based upon evidence and not 
upon speculation, guess, or conjecture. 


The law has not furnished us with any fixed standards 
by which to measure noneconomic damages. With refer-_ 
ence to these matters you must be governed by your own 
judgment, by the evidence in the case, and by these 
instructions. 


NOTE ON USE 


Use this instruction for survival actions (brought under RCW 
4,.20.046 or RCW 4.20.060) that involve statutory beneficiaries. For such ~ 
actions, use this instruction in conjunction with the applicable instruc- 
tion from this chapter on ean death damages. See WPI 31.02.01- 
31.03.02. 


For survival actions not involving statutory beneficiaries, use WPI 
31.01.02 (Measure of Damages—Survival Action—No Statutory Benefi- 
ciaries) instead of this instruction. 
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Use bracketed material as applicable. If some of the bracketed 
phrases are deleted, practitioners may need to capitalize the first word 
that follows the deleted phrase. 


Do not use the bracketed paragraph on noneconomic damages in 
cases involving instantaneous death. For further discussion of this is- 
sue, see the Comment below. 


COMMENT 
RCW 4.20.046 and RCW 4.20.060. 


Along with the wrongful death statutes, the general and epecial 
survival statutes, RCW 4.20.046 and RCW 4.20.060, were amended ef- 
fective July 28, 2019. The amendments are remedial and retroactive 
and apply “to all claims that are not time-barred, as well as any claims 
pending in any court on July 28, 2019.” Laws 2019, Chapter 159, § 6. 
Under the amended RCW 4.20.020, parents and siblings of the decedent 
are no longer required to demonstrate financial dependence on the 
decedent in order to potentially recover economic and non-economic 
damages. They also may recover if they do not reside in the United 
States. These changes to the beneficiary structure are incorporated into 
the amended RCW 4.20.046 and RCW 4.20.060. See Note on Use to 
WPI 31.03.02 (Measure of Damages—Wrongful Death—<Action for Bene- 
fit of. Parent, Brother, or Sister); see generally DeWolf & Allen, 16 
Washington Practice, Tort Law and Practice §§ 7:2, 7:4 (Sth ed.). 


Survival statutes. The general survival statute, RCW 4.20.046, 
provides in relevant part that “[a]ll causes of action by a person . 
against another person . . . shall survive to the personal representa- 
tives of the former and against the personal representatives of the lat- 
ter. . .” A 1993 amendment to the statute allows damages for “pain 
and suffering, anxiety, emotional distress, or humiliation,” but only on 
behalf of the beneficiaries listed in RCW 4.20.020, and specifies that 
these damages may be recovered regardless of whether the death was 
caused by the injury forming the basis for the action. See RCW 4.20. 
046. 


~The special survival statute, RCW 4.20.060, provides in relevant 
part that “[nlo action for a personal injury to any person occasioning 
death shall abate .. . by reason of such death” if the decedent is 
survived by a statutory beneficiary (spouse, child, state registered do- 
mestic partner, dependent parent, or dependent sibling). 


These survival statutes differ in several respects. The special sur- 
vival statute applies only to personal injuries “occasioning death,” RCW 
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4.20.060, while the general survival statute applies whether or not the 
death was caused by the personal injury that forms the basis for the 
action. RCW 4.20.046. 


Compensation awarded under the general survival statute, RCW 
4,20.046, becomes an asset of the estate. When there are wrongful death 
beneficiaries, compensation for pre-death personal injuries, including 
medical and hospital expenses and pre-death pain, suffering, anxiety, 
emotional distress, humiliation, and fear are awarded to the statutory 
beneficiaries, in accordance with the intestate succession statute, RCW 
-11.04.015. See Wilson v. Grant, 162 Wn.App. 731, 258 P.3d 689 (2011); 
Parrish v. Jones, 44 Wn.App. 449, 722 P.2d 878 (1986). 


Significance of statutory beneficiaries. For actions involving 
statutory beneficiaries, this pattern instruction sets out the applicable 
elements of damages, including both economic and noneconomic 
damages. By comparison, when there are no statutory beneficiaries, 
noneconomic damages are not available. RCW 4.20.046 (as amended in 
2019, see above); RCW 4.20.060 (as amended in 2019, see above). For 
this reason, a separate pattern instruction has been drafted for survival 
actions not involving statutory beneficiaries. Compare this instruction 
with WPI 31.01.02 (Measure of Damages—Survival Action—No Statu- 
tory Beneficiaries). 


Loss of enjoyment of life. In Otani v. Broedy; 151 Wn.2d 750, 
760-62, 92 P.3d 192 (2004), the Supreme Court held that post-death 
Hamemed for loss of enjoyment of life are not recoverable by a decedent’s 
estate under Washington’ s survival statutes. 


Instantaneous death. In cases involving berienicuicus death, the 
plaintiff may not recover any damages for pain and suffering. Pain and 
suffering damages are available only if “measurable time” elapses be- 
tween injury:and death. Chapple v. Ganger, 851 F.Supp. 1481,.1486 
(E.D.Wash. 1994) (citing Bingaman v. Grays Harbor Comm’ty Hosp., 
103 Wn.2d 831, 837, 699 P.2d 1230 (1985)); Tait v. Wahl, 97 Wn.App. 
765, 770-71, 987 P.2d 127 999), 


Avoiding double recoveries. The causes of action for wrongful 
death and survival may overlap in a particular case. The same recovery 
may be allowed under more than one statute. Care must be taken to 
avoid allowing a double recovery. See, e.g., Hinzman v. Palmanteer, 81 
Wn.2d 327, 501 P.2d 1228 (1972), disapproved of on other grounds, 
Wooldridge v. Woolett, 96 Wn.2d 659, 666-67, 638 P.2d 566 (1981) 
(regarding duplication of.damages between the general survival statute 
and the “child injury or death” statute); Criscuola v. Andrews, 82 Wn.2d 
68, 69-70, 507 P.2d 149 (1973) (regarding duplication of damages be- 
tween the general survival statute and the wrongful death statute). - 
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The court in Criscuola stated: “The problem of prospective double 
compensation where actions are brought under both survival and wrong- 
ful death actions is avoided if recovery under the survival action is 
limited to the prospective net accumulations of the deceased.” Criscuola, 
82 Wn.2d at 70. The WPI Committee has addressed this issue from 
Criscuola by limiting the element of lost income to net accumulations. | 


[Current as of April 2021.] 
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MEASURE OF DAMAGES—SURVIVAL ACTION—NO : 
STATUTORY BENEFICIARIES 


It is the duty of the court to instruct you as to the mea- 
sure of damages. [By instructing you on damages, the 
court does not mean to suggest for which party your 
‘verdict should be rendered. 


If your verdict is for the plaintiff, then] you must 
determine the amount of money that will reasonably and 
fairly compensate (name of decedent) S$ estate for such damages 
as you find were proximately caused by the negligence of 
the defendant. 


[lf you find for the plaintiff] [your verdict must include 
the following undisputed items: 


(here insert undisputed items and amounts) 
In addition] you should consider the following items: 


(1) The health care and funeral expenses that were 
reasonably and necessarily incurred. 


(2) The net accumulations lost to [his] [her] estate. 
In determining the net accumulations, you should 
take into account (name of decedent)’S age, health, life 


expectancy, occupation, and habits of industry, _ 


responsibility, and thrift. You should also take 
into account (name of decedent) S$ earning capacity, 
including [his] [her] actual earnings prior to death 
and the earnings that reasonably would have 
been expected to be earned by [him] [her] in the 
future, including any pension benefits. Further, 
you should take into account the amount you find 
that (name of decedent) reasonably would have con- 
sumed as personal expenses and deduct this 
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from [his] [her] expected future earnings to 
determine the net accumulations. 


The burden of proving damages rests upon the 
plaintiff. It is for you to determine, based upon the evi- 
dence, whether any particular element has been proved 
by a preponderance of the evidence. 


Your award must be based upon evidence and not 
- upon speculation, guess, or conjecture. 


NOTE ON USE 


_ Use this instruction for survival actions (brought under RCW 
4.20.046 or RCW 4.20.060) for which there are no statutory beneficiaries. 
For survival actions that do involve statutory beneficiaries, use WPI 
31.01.01 (Measure of Damages—Survival Action—Statutory Beneficia- 
ries) instead of this instruction. 


_ Because this instruction is limited to cases not involving statutory 
beneficiaries, it will not be accompanied by a wrongful death instruction. 


Use bracketed material as applicable. If some of the bracketed 
phrases are deleted, practitioners may need to capitalize the first word 
that follows the deleted phrase. 


COMMENT 
RCW 4.20.046 and RCW 4.20.060. 


For a discussion of this instruction and its relationship with the 
other pattern instruction on survival action damages, see Comment to 
WPI 31.01.01 (Measure of Damages—Survival Action—Statutory 
Beneficiaries). 


[Current as of April 2021./ 
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MEASURE OF DAMAGES—WRONGFUL DEATH— 
RCW 4.20.010—ACTION FOR BENEFIT OF SPOUSE 


| (WITHDRAWN) 


[Current as of April 2021.] 
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WPI 31.02.01 


MEASURE OF DAMAGES—WRONGFUL DEATH— 
ACTION FOR BENEFIT OF SPOUSE / STATE 
REGISTERED DOMESTIC PARTNER 


It is the duty of the court to instruct you as to the mea- 
sure of damages on plaintiff's claim for losses suffered by 
(name of spouse / state registered domestic partner). [By instructing you on 
damages, the court does not mean to suggest for which 
party your verdict should be rendered. 


If your verdict is for the plaintiff, then] you must 
determine the amount of money that will reasonably and 
fairly compensate (name of spouse / state registered domestic partner) for 
such damages as you find were proximately caused by 
the death of (name of decedent). 


[If you find for the plaintiff] [your verdict must include 
the following undisputed items: 


(here insert undisputed items and amounts) 
In addition] you should consider the following items: 
(1) Economic Damages: | 


(a) [You should consider as past economic dam- 
ages any benefit of value, including money, 
goods, and services that (mame of spouse / state 
registered domestic partner) WOUld have received from 
(name of decedent) Up to the Biesent time if’ (name of 
decedent) had lived. ] 


[(b)] You ghould [also] consider as future eco- 
nomic damages what benefits. of value, 
_ including money, goods, and services mame 
of decedent) Would have contributed to (name of 
spouse / state registered domestic partner) in the futur e had 

(name of decedent) lived. 
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(2) Noneconomic Damages: 


You should also consider what (name of decedent) rea- 
sonably would have been expected to contribute to 
(name of spouse / state registered domestic partner) in the way of [mari- 
tal] [domestic partner] consortium. [“Marital consor- 
tium” means the fellowship of husband and wife and 

the right of one spouse to the company, cooperation, 
and aid of the other in the matrimonial relationship. It 
includes emotional support, love, affection, care, ser- 
vices, companionship, including sexual companion- 
ship, as well as assistance from one spouse to the 
other.] [“Domestic partner consortium” means the fel- 
lowship of state registered domestic partners and the 
right of one domestic partner to the company, coop- 
eration, and aid of the other in the domestic 
partnership. It includes emotional support, love, affec- 
tion, care, services, companionship, including sexual 
companionship, as well as assistance from one do- 
mestic partner to the other.] 


In making your determinations, you should take into 
account (name of decedent) S$ age, health, life expectancy, oc- 
cupation, and habits [of industry, responsibility and thrift]. 
You should also take into account (ame of decedent)’ S earning 
Capacity, including (name of decedent)’ $ actual earnings prior to 
death and the earnings that reasonably would have been 
expected to be earned by (name of decedent) In the future. In 
determining the amount that (name of decedent) reasonably 
would have been expected to contribute in the future to 
(name of spouse / state registered domestic partner), YOU should also take 
into account the amount you find (mame of decedent) customarily 
contributed to mame of spouse / state registered domestic partner). 


The burden of proving damages rests upon the 
plaintiff. It is for you to determine, based upon the evi- 
dence, whether any particular element has been proved 
by a preponderance of the evidence. 


96 


DAMAGES—WRONGFUL DEATH WPI 31.02.01 


Your award must be based upon evidence and not 
upon speculation, guess, or conjecture. : 


The law has not furnished us with any fixed standards 
by which to measure noneconomic damages. With refer- 
ence to these matters you must be governed by your own 
judgment, by the arpa in the case, and by these 
instructions. 


NOTE ON USE 


Use for actions that are brought for the benefit of a surviving spouse 
or state registered domestic partner pursuant to RCW 4.20.010 ee 
RCW 4.20.020), the wrongful death statute. 


Do not use this instruction for claims under RCW 4.20.046 (the 
general survival statute), RCW 4.20.060 (the special survival statute), 
or RCW 4.24.010 (the “child injury or death” statute). If elements of 
damage to the estate, such as funeral expenses for the decedent, are 
claimed by the personal representative pursuant to RCW 4.20.046 or if 
damages for the decedent’s pain and suffering or medical expenses are 
claimed by the personal representative under RCW 4.20.060, such dam- 
ages should be covered separately in WPI 31.01.01 (Measure of Dam- 
ages—Survival Action—Statutory Beneficiaries). For claims based on 
RCW 4.24.010, use WPI 31.06.01 (Measure of Damages—Wrongful 
Death Actions Brought by Parent for Death of Child—RCW 4.24.010). 


Use bracketed material as applicable. If some of the bracketed 
phrases are deleted, practitioners may need to capitalize the first word 
that follows the deleted phrase. 


See Comment for a discussion of contributory negligence. 


For future damages that must be discounted to present cash value, 
use WPI 34.02 (Future Economic Damages—Present Cash Value). 


COMMENT 
RCW 4.20.010. 


Beneficiaries. RCW 4.20.020 lists a surviving spouse and state 
registered domestic partner as beneficiaries of a wrongful death action. 
An unmarried person does not have a cause of action under the wrong- 
ful death statute for loss of a cohabitant’s consortium. Roe v. Ludtke 
Trucking, Inc., 46 Wn.App. 816, 732 P.2d 1021 (1987). 


OF 


WPI 31.02.01 PA tt _ DAMAGES. 


It has long been established that a surviving spouse need not have 
been dependent upon the decedent. to recover under the wrongful death 
statute. Higbee v..Shorewood Osteopathic Hosp., 105 Wn.2d 33, 711 
P.2d 306 (1985); Clason v. Velguth, 168 Wash. 242, 11 P.2d 249 (1932); 
Jensen v. Culbert, 134 Wash. 599, 236 P. 101 (1925). Damages in wrong- 
ful death action broupht for the benefit of a surviving spouse are fixed 
at the decedent’s death. Stuart v. Consolidated Foods Corp., 6 Wn.App. 
841, 496 P.2d 527 (1972). These same principles should apply in cases 
inyolying a state registered domestic partner. 


Contributory negligence. RCW 4.22.020 provides in part that “in 
an action brought for wrongful death or loss of consortium, the contrib-- 
utory fault of the decedent or injured person shall be imputed to the 
claimant in that action.” It is reversible error not to impute the contrib- 
utory negligence of a decedent to the statutory beneficiaries in a wrong- 
ful death action as required by RCW 4.22.020. Ginochio v. Hesston 
Corp., 46 Wn.App. 843, 733 P.2d 551 (1987). 


[Current as of April 2021.] 
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WPI 31.03 


MEASURE OF DAMAGES—WRONGFUL DEATH— 
RCW 4.20.010—ACTION FOR BENEFIT OF CHILD 
OR DEPENDENT PARENT, BROTHER OR SISTER 


WPI 31.03 | 


(WITHDRAWN) 
[Current as of April 2021.] | 
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MEASURE OF DAMAGES—WRONGFUL DEATH— 
ACTION FOR BENEFIT OF 
- CHILDREN/STEPCHILDREN 


It is the duty of the court to instruct you as to the mea- 
sure of damages on plaintiff's claim for losses suffered by 
(names of children/stepchildren). [By instructing you on damages, the 
court does not mean to suggest for which party your 
verdict should be rendered. 


lf your verdict is for the plaintiff, then] you must 
determine the amount of money that will reasonably and 
fairly compensate (names of children/stepchildren) for such damages 
as you find were proximately caused by the death of (ame 
of decedent). , 


[If you find for the plaintiff] [your verdict must include 
the following undisputed items: 


(here insert undisputed items and amounts) 
In addition] you should consider the following items: 
(1) Economic Damages: 


(a) [You should consider as past economic dam- 
ages any benefit of value, including money, 
goods, and services that (name of children/stepchildren) 

would have received from (name of decedent) up to 
the present time if (name of decedent) had lived.] 


[(b)] You should [also] consider as future eco- 
nomic damages what benefits of value, 
including money, goods, and services (name 
of decedent) WOuld have contributed to mames of 
children/stepchildren) In the sete had (name of Becomeny 
lived. 
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(2) Noneconomic Damages: 


You should also consider what (name of decedent) 
reasonably would have been expected to contrib- 
ute tO (names of children/stepchildren) In the way of love, 
care, companionship, and guidance. 


In making your determinations, you should take into 
account (name of decedent)’S age, health, life expectancy, Oc- 
cupation, and habits [of industry, responsibility and thrift]. 
You should also take into account (name of decedent)’S earning 
capacity, including (name of decedent) $ actual earnings prior to 
_ death and the earnings that reasonably would have been 
expected to be earned by (name of decedent) in the future. In 
determining the amount that (name of decedent) reasonably 
would have been expected to contribute in the future to 
(names of children/stepchildren), YOU Should take into account the 
amount you find (ame of decedent) customarily contributed to 
(names of children/stepchildren). 


The burden of proving damages rests upon the 
plaintiff. It is for you to determine, based upon the evi- 
dence, whether any particular element has been proved 
by a preponderance of the evidence. 


Your award must be based upon evidence and not 
upon speculation, guess, or conjecture. | 


The law has not furnished us with any fixed standards 
by which to measure noneconomic damages. With refer- 
ence to these matters you must be governed by your own 
judgment, by the evidence in the case, and by these 
instructions. 


NOTE ON USE 


. Use for actions that are brought for the benefit of children or 
stepchildren pursuant to RCW 4.20.010 (and RCW 4.20.020), the wrong- 
ful death statute. 


Do not use this instruction for claims under RCW 4.20.046 (the 
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general survival statute), RCW 4.20.060 (the special survival statute), 
or RCW 4.24.010 (the “child injury or death” statute). If elements of 
damage to the estate, such as funeral expenses for the decedent, are 
claimed by the personal representative pursuant to RCW 4.20.046 or if 
damages for the decedent’s pain and suffering or medical expenses are 
claimed by the personal representative under RCW 4.20.060, such dam- 
ages should be covered separately in WPI 31.01.01 (Measure of Dam- 
ages—Survival Action—Statutory Beneficiaries). For claims based on 
RCW 4.24.010, use WPI 31.06.01 (Measure of Damages—Wrongful 
Death Actions Brought by Parent for Death of Child—RCW 4.24.010). 


Use bracketed material as applicable. If some of the bracketed 
phrases are deleted, practitioners may need to capitalize the first word 
that follows the deleted phrase. 


For further cpap hes of pont bi bere ac Rik see the Comment 
to WPI 31.02.01 (Measure of Damages—Wrongful Death—Action for 
Benefit of Spouse/State Registered Domestic Partner). 


For future damages that must be discounted to present cash value, 
use WPI 34.02 (Future Economic Damages—Present Cash Value). 


COMMENT 


See Comment to WPI 31.02.01 (Measure of Damages—Wrongful 
Death—aAction for Benefit of Spouse/State Registered Domestic Partner). 


The Washington Supreme Court created a cause of action for loss of 
parental consortium in Ueland v. Reynolds Metals Co., 103 Wn.2d 131, 
131-32, 691 P.2d 190 (1984). The court defined parental consortium as 
the “loss of a parent’s love, care, companionship, and guidance... ..” 
Ueland, 103 Wn.2d at 182 n.1. Subsequent cases from the Court of Ap- 
peals have involved parental consortium instructions that used slightly 
different terminology, but in none of these cases did the appellate court 
rule on the appropriate phrasing of the instruction, See Ebsary v. 
Pioneer Hum. Servs., 59 Wn.App. 218, 224, 796 P.2d.769 (1990) (“love, 
affection, care, Hitt yodled Bc) protection, guidance, and moral and 
intellectual training and instruction”); Cornejo v. State, 57 Wn.App. 
314, 323, 788 P.2d 554 (1990) (“support, love, care, guidance, training, 
aren and protection”). 


[Current as of April 2021.] 
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MEASURE OF DAMAGES—WRONGFUL DEATH— 
Aaa FOR BENEFIT OF PARENT, BROTHER, OR 
'  ~ SISTER 


It is the duty of the court to instruct you as to the mea- 
sure of damages on plaintiff's claim for losses suffered by 
(name of parent/brother/sister). [By instructing you on damages, the | 
court does not mean to suggest for which party your 
verdict should be rendered. 


lf your verdict is for the plaintiff, then] you must 
determine the amount of money that will reasonably and > 
fairly compensate (name of parent/brother/sister) for Such damages 
as you find were proximately caused by the negligence of 
the defendant. | 


[If you find for the plaintiff] [your verdict must include 
the follow'ng undisputed items: 


(insert undisputed items and amounts) 
In addition] you should consider the following items: 
uh Economic Damages: 


You should consider what benefits of monetary 
value, including money, goods, and services the 
decedent would have contributed to (name of parent/ 
brother/sister) hAd (name of decedent) lived. 


2. Noneconomic Damages: 


You should also consider what (mame of decedent) rea- 
sonably would have been expected to contribute 
tO (name of parent/brother/sister) in the way of love, care, 
companionship, and guidance had (name of decedent) 
lived. 
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In making your determination, you should take into 
account (name of decedent) S$ age, health, life expectancy, oc- 
cupation, and habits. You should also take into account 
(name of decedent) S$ earning capacity, including (mame of decedent)’S 
actual earnings prior to death and the earnings that rea- 
sonably would have been expected to be earned by (name of 
decedent) in the future. In determining the amount that (ame of 
decedent) reasonably would have been expected to contribute 
in the future to ames of parent/brother/sister), you Should also take 
into account the amount you find ame of decedent) customarily 
contributed to (name of parent/brother/sister). 


The burden of proving damages rests upon the 
plaintiff. It is for you to determine, based upon the evi- 
dence, whether any particular element has been proved 
by a preponderance of the evidence. 


Your award must be based upon evidence and not 
upon speculation, guess, or Sone stUre 


The law has not furnished us with any fixed Standards 
by which to measure noneconomic damages. With refer- 
ence to these matters you must be governed by your own 
judgment, by the evidence in the case, and by these 
instructions. 


NOTE ON USE 


Use this instruction for wrongful death actions brought by “second- 
tier” beneficiaries, i.e., by dependent parents, brothers and sisters, 
under the wrongful death statute, RCW 4.20.010 (and RCW 4.20.020). 
For actions by “first-tier” beneficiaries under this statute, use either 
WPI 31.02.01 (Measure of Damages—Wrongful Death—Action for Bene- 
fit of Spouse/State Registered Domestic Partner) or WPI 31.03.01 (Mea- 
sure of Damages—Wrongful Death—Action for Benefit’ of Children/ 
StS pani aren). 


For survival claims, use either WPI 31. 01, 01 (Measure of Dam- 
ages—Survival Action—Statutory Beneficiaries) or WPI 31.01.02 (Mea- 
sure of Damages—Survival Action—No Statutory Beneficiaries) instead 
of this instruction. 


For claims under the “child injury or death” statute, use WPI 


104 


DAMAGES—WRONGFUL DEATH WPI 31.03.02 


31.06.01 (Measure of Damages—Wrongful Death Actions Brought by 
Parent for Death of Child—RCW 4.24.010) instead of this instruction. 


Use bracketed material as applicable. If some of the bracketed 
phrases are deleted, practitioners may need to capitalize the first word 
that follows the deleted phrase. 


For further discussion of contributory negligence, see the Comment 
to WPI 31.02.01 (Measure of Damages—Wrongful Death—Action for 
Benefit of Spouse/State Registered Domestic Partner). 


~ COMMENT 


This instruction has been modified for this edition to reflect statu- 
tory changes. 


Dependency no longer required. RCW 4.20.020, RCW 4.20.046, 
RCW 4.20.060, and RCW 4.24.010 were amended effective July 20, 2019. 
_The amendments are remedial and retroactive and “applies to all claims 
that are not time-barred, as well as any claims pending in any court on 
July 28, 2019.” Laws 2019, Chapter 159, § 6. The amended RCW 4.20.020 
maintains the prior law that parents and siblings of the decedent may 
potentially recover damages only if the decedent did not have a spouse, 
state registered domestic partner, or child at the time of death. 
However, under the amended RCW 4.20.020, RCW 4.20.046, and RCW 
4.20.060, parents and siblings of the decedent are no longer required to 
demonstrate financial dependence on the decedent in order to potentially 
recover economic and non-economic damages. They also may recover if 
they do not reside in the United States. 


It is no longer required that dependency be established for “second- 
tier” beneficiaries (parents, brothers or sisters) in order to pursue claims 
under RCW 4.20.010-—.060. Under RCW 4.20.010 et seq., parents, broth- 
ers, or sisters may only pursue wrongful death claims if the decedent 
was not survived by a spouse, state registered domestic partner, or 
children. 


Election of remedies for parents. If the parents meet the statu- 
tory criteria, they have an election of remedies and may sue under ei- 
ther the wrongful death statute (RCW 4.20.010) or the “child injury or 
death” statute (RCW 4.24.010). Machek v. City of Seattle, 118 Wash. 42, 
45, 48, 203 P. 25 (1921); Cavazos v. Franklin, 73 Wn.App. 116, 121, 867 
P.2d 674 (1994); Masunaga v. Gapasin, 57 Wn.App. 624, 627-28, 790 
P.2d 171 (1990). The damage elements are different under each statute. 


Siblings. Non-dependent siblings of a decedent do not have a cause 
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of action for loss of consortium if the decedent is survived by a spouse, 
registered domestic partner, or child under RCW 4,20.010 and RCW 
4.20.020. | 


For a discussion of other issues relating to the wrongful death stat- 
ute, RCW 4.20.010, see the Comment to WPI 31.02.01 (Measure of Dam- — 
ages—Wrongful Death—Action for Benefit of Spouse/State Registered 
Domestic Partner), For a discussion of other issues relating to the “child 
injury or death” statute, RCW 4.24.010; see the Comment to WPI 
31.06.01 (Measure of Damages—Wrongful Death Actions Brought by 
Parent for Death of Child—RCW 4.24.010). 


[Current as of April 2021.] 
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ACTION FOR WRONGFUL DEATH BY PERSONAL 
REPRESENTATIVE 


(WITHDRAWN) 


[Current as of April 2021,] 
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MEASURE OF DAMAGES—WRONGFUL DEATH OF 
CHILD BROUGHT BY PARENT—RCW 4.20.010 


(WITHDRAWN) 


[\ Current as of April 2021,] 
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MEASURE OF DAMAGES—WRONGFUL DEATH 
ACTIONS BROUGHT BY PARENT FOR DEATH OF 
CHILD—RCW 4.24.010 


It is the duty of the court to instruct you as to the mea- 
sure of damages [on plaintiffs’ claim for personal losses 
suffered by (names of parents)]. [By instructing you on damages, 
the court does not mean to suggest for which party your 
verdict should be rendered. 


If your verdict is for the plaintiffs, then] you must 
determine the amount of money that will reasonably and 
fairly compensate (names of parents) for such damages as you 
find were proximately caused by the negligence of the 
defendant. 


[If you find for the plaintiffs] [your verdict must include 
the following undisputed items: 


(insert undisputed items and amounts) 
In addition] you should consider the following items: 
1. Economic Damages 


[(a)] [The reasonable value of necessary medical 
care, treatment, and services received by 
(name of child). ] 


[(b)] [The reasonable value of (name of child)’S funeral 
and burial expenses.] 


[(c)] [The economic value of services and sup- 
~ port mame of child) reasonably would have been 
expected to contribute to mame of parents) from 

the date of (name of child)’S injury [until [he] 

[she] would have attained the age of major- 

ity], less the cost to (ame of parents) Of (name of 
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child) S SUpport and maintenance [during that 
interval].] 


2. Noneconomic Damages 


[(a)] [The loss of love and the destruction of the 
parent-child relationship and the suffering 
Of (name of parents) aS a result of (name of child)’S 
death. ] 


[(b)] [The loss of companionship, including 
mutual society and protection, of (mame of child) 
tO (name of parents). | 


In making your determinations, you should take into 
account (name of child) S age, health, life expectancy, character, 
and habits, as well as any other relevant factors. 


The burden of proving damages rests upon the 
plaintiff. It is for you to determine, based upon the evi- 
dence, whether any particular element has been proved 
by a preponderance of the evidence. 


Your award must be based upon evidence and not 
upon speculation, guess, or conjecture. 


The law has not furnished us with any fixed standards 
by which to measure noneconomic damages: With refer- 
ence to these matters you must be governed by your own 
judgment, by the evidence in the case, and by these 
instructions. 


NOTE ON USE 


Use for wrongful death actions filed by a parent under RCW 4.24.010 
(the child injury or death statute). Do not use this instruction if the 
parents have elected to sue under the wrongful death statute, RCW 
4.20, 010. 


Do not use this instruction for claims under RCW 4.20.046 (the 
general survival statute) or RCW 4.20.060 (the special survival statute). 
If elements of damage to the estate of the child are claimed by the 
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personal representative pursuant to either of those statutes, use WPI 
31.01.01 (Measure of Damages—Survival Action—Statutory Beneficia- 
ries) or WPI 31.01.02 (Measure of Damages—Survival Action—No 
Statutory Beneficiaries), as appropriate, 


Use bracketed material as applicable. If some of the bracketed 
phrases are deleted, practitioners may need to capitalize the first word 
that follows the deleted phrase. 


See Comment for further discussion of contributory negligence of 
children. 


COMMENT 


This instruction has been modified for this edition. RCW 4.24.010 
was amended effective July 28, 2019, to allow claims by parents for the 
death or injury of an adult child who is not survived by a spouse, state 
registered domestic partner, or children of his or her own, so long as the 
parent, parents, or legal guardian have had significant involvement in 
the life of the deceased adult child. “Significant involvement” is defined 
_at RCW 4.24.010(1). The amendment is remedial and retroactive and 
“applies to all claims that are not time-barred, as well as any claims 
pending in any court on July 28, 2019.” Laws 2019, Chapter 159, § 6. 
The amendment does not affect the prior requirement that the parents 
or legal guardians of a deceased minor child demonstrate that he or she 
regularly contributed to the suppowt of the minor child. RCW 4.24.010 
(1). 


There are several somewhat related statutes. The potentially 
recoverable noneconomic damages differ depending upon whether the 
claims for damages arising out of the death of a child are pursued under 
the wrongful death statute, RCW 4.20.010, or the child injury or death 
statute, RCW 4.24.010. For instance, the recovery of:the parents’ 
personal grief, mental anguish, and suffering as a result of the child’s 
death is not recoverable under RCW 4.20.010 et seq. 


For a general discussion, see DeWolf & Allen, 16 Washington 
Practice, Tort Law and Practice §§ 7:2, 7:4 (5th ed.). ) 


- Background. A claim by the personal representative for loss to the 
estate under RCW 4.20.046 (the general survival statute), or, in cases 
involving the death of a child upon whom the parents were dependent 
for support, under RCW 4.20.060 (the special survival statute), is often 
joined in the same action with the direct claim of a parent for wrongful 
death under RCW 4.24.010 (the child injury or death statute). This 
instruction covers only those damages recoverable for the parents’ direct 
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action under RCW 4.24.010. A separate instruction is needed for claims 
for damages to the child’s estate brought by the Sinus py 52 inka oalota 
under one of the survival statutes. 


Election of remedies. If the parents meet the statutory criteria, 
they have an election of remedies and may sue under either the wrong- 
ful death statute (RCW 4.20.010) or the parental claim for death of a 
child statute (RCW 4.24.010). Machek v. City of Seattle, 118 Wash. 42, 
45, 48, 203 P. 25 (1921); Cavazos v. Franklin, 73 Wn.App. 116, 121, 867 
P.2d 674 (1994); Masunaga v. Gapasin, 57 Wn.App. 624, 627-28, 790 
P.2d 171 (1990). In addition to either of these remedies, the personal 
representative can maintain an entirely independent survival action. 
Cavazos, 73 Wn.App. at 121. | | 


Elements of damages. The court in Hinzman v. Palmanteer, 81 
Wn.2d 327, 329, 381-32, 501 P.2d 1228 (1972), held that the statutory 
terms “loss of love and injury to or destruction of the parent-child rela- 
tionship” were intended by the Legislature to add “parental grief, 
mental anguish and suffering” as elements of damages under RCW 4.24. 
010. The Hinzman court also held that those elements of damages were 
in addition to “loss of companionship,” which existing case law defined 
to be “the value of mutual society and protection.” Hinzman, 81 Wn.2d 
at 329, 331-32 (quoting Clark v. Icicle Irr. Dist., 72 Wn.2d 201, 432 P.2d 
541 (1967)). The court in Hinzman also held that it was not error to 
instruct on damages in the words of the statute. 


Death of a minor child. Damages under RCW 4.24.010 for loss of 
companionship or for injury to or destruction of the parent-child rela- 
tionship are not limited to the period of the decedent’s minority. Balmer 
v. Dilley, 81 Wn.2d 367, 371—72, 502 P.2d 456 (1972). In a case involving 
the death of a minor child, as opposed to the death of a child upon whom 
the parents are dependent for support, the measure of economic dam- 
ages under RCW 4.24.010 for loss of services and support has been 
limited to the period of the decedent’s minority. See Skeels v. Davidson, 
18 Wn.2d 358, 1389 P.2d 301 (1943); Mieske v. Pub. Util. Dist. No. 1 of 
Cowlitz Cnty., 42 Wn.2d 871, 259 P.2d 647 (1953); Lockhart v. Besel, 71 
Wn.2d 112, 426 P.2d 605 (1967) (overruling Skeels in part) (holding that 
the measure of damages under RCW 4.24.010 should be extended to 
include the loss of companionship of a minor child during the minority). 


Death of an adult child. Pursuant to the amendment of RCW 
4.24.010, effective July 28, 2019, a parent or legal guardian who has 
had significant involvement in the life of an adult child may elect to 
pursue damages under this statute only if the child has no spouse, state 
registered domestic partner, or children. 


Contributory negligence. RCW 4.22.020 provides in part that, 
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“in an action brought for wrongful death or loss of consortium, the con- 
tributory fault of the decedent or injured person shall be imputed to the 
claimant in that action.” Traditionally, children under age six have not 
been held contributorily negligent. Price v. Kitsap Transit, 125 Wn.2d 
456, 461-62, 886 P.2d 556 (1994); Bauman v. Crawford, 104 Wn.2d 241, 
704 P.2d 1181 (1985). For a related discussion, see the Comment to WPI 
11.03 (Child under Six Years of Age Incapable of Contributory 
Negligence). 


[Current as of September 2021.] 
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WRONGFUL DEATH AND SURVIVAL ACTIONS—NO 


CONTRIBUTORY NEGLIGENCE—SPECIAL 
VERDICT FORM 


IN THE SUPERIOR COURT OF THE STATE OF WASHING- 
TON FOR ——___. COUNTY 


: NO. 
as Personal 
Representative 
of the Estate of 
SPECIAL 
LCN hen, Sia aen manner sapnen seve ce ‘VERDICT 
Plaintiff, FORM 


vs. 
Defendant. 


We, the jury, answer the following questions submit- 
ted by the court: 


QUESTION 1: WasS (name of defendant) negligent? | 
ANSWER: ——_—- (Write “yes” or “no”) 
(INSTRUCTION: If you answered “no” to Question 1, do 
not answer any further questions; sign this verdict. If you 


answered “yes” to Question 1, answer Question 2.) 


QUESTION 2: Was (name of defendant)’S negligence a proximate 
cause of the death of (name of decedent)? 


ANSWER: (Write “ves” or “no”) 


(INSTRUCTION: If you answered “no” to Question 2, do 
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not answer any further questions; sign this verdict. If you 
answered “yes” to Question 2, answer Question 3.) 


QUESTION 3: What do you find to be the amount of dam- 
ages for each of the following: 


A. Personal Damages of (name of pr le a8 
decedent): ; 


B. Damages of the Beneficiaries: 


For (name of first beneficiary): ek A 
For (name of second beneficiary): el Ce 
For (name of third beneficiary): $ 


(INSTRUCTION: Sign this verdict and notify the bailiff.) 
Dated this ______ day of ____, 20_. 


Presiding Juror 
NOTE ON USE 


This special verdict form is for use in wrongful death and survival 
actions that do not involve contributory negligence. For those wrongful 
death and survival actions that do involve contributory negligence, use 
WPI 31.07.01 (Wrongful Death and Survival Actions—Contributory 
Negligence—Special Verdict Form) instead of this special verdict form. 


This special verdict form will need to be modified for cases involv- 
ing multiple defendants or “empty chairs.” For assistance in this regard, 
see WPI 45.24 (Special Verdict Form—Personal Injury/Wrongful 
Death—Multiple Defendants—No Contributory Negligence—No “Empty 
Chairs”) or WPI 45.25 (Special Verdict Form—Personal Injury/Wrongful 
Death—Multiple Defendants—No Contributory Negligence—“Empty 
Chairs”). | 


For a personal injury case involving married co-plaintiffs, the 
verdict form and damage instruction should take into account the com- 
munity property issues discussed in Brown v. Brown, 100 Wn.2d 729, 
675 P.2d 1207 (1984). See the Comment to WPI 30.01.01 (Measure of 
Economic and Noneconomic Damages—Personal Injury—No Contribu- 
tory Negligence). 
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Use WPI 1.11 (Concluding Instruction—For Special Verdict Form) 
with this verdict form. 


AN ae 


For a discussion of the issues involved in drafting special verdict 
forms, see WPI Chapter 45 (Forms of Verdicts). | 


[Current as of October 2021.] 
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WRONGFUL DEATH AND SURVIVAL ACTIONS— 
CONTRIBUTORY NEGLIGENCE—SPECIAL 
VERDICT FORM 


IN THE SUPERIOR COURT OF THE STATEOF WASHING- 
TON FOR ————— COUNTY 


; NO. 
as Personal 
Representative 
of the Estate of 
| SPECIAL 
sei de lltthed Ks eadsElha VERDICT 
Plaintiff, | FORM 


vs. 
Defendant. 


We, the jury, answer the following questions submit- 
ted by the court: 


QUESTION 1: Was (name of defendant) negligent? - 
ANSWER: ere (Write “yes” or “no”) 


(INSTRUCTION: If you answered “no” to Question 1, do 
not answer any further questions; sign this verdict. If you 
answered “yes” to Question 1, answer Question 2.) 


QUESTION 2: Was (name of defendant)’S negligence a proximate 
cause of the death of mame of decedent)? 


ANSWER: ——__—_ (Write “yes” or “no”) 


(INSTRUCTION: If you answered “no” to Question 2, do 
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not answer any further questions; sign this verdict. If you 
answered “yes” to Question 2, answer Question 3.) | 


QUESTION 3: What do you find to be the amount of dam- 
ages for each of the following: 


A. Personal Damages of (name of | cleat aslo 
decedent): — 


B. Damages of the Beneficiaries: 


For (name of first beneficiary): 
For (name of second beneficiary): 
For (name of third beneficiary): 


HHH 


(INSTRUCTION: Answer Question 4.) 
QUESTION 4: Was (name of decedent) alSO negligent? 
ANSWER: ———_—- (Write “yes” or “no) 


(INSTRUCTION: If you answered “no” to Question 4, do 
not answer any further questions; sign this verdict. If you 
answered “yes” to Question 4, answer Question 5.) — 


QUESTION 5: Was (name of decedent)’S negligence a proximate 
cause of [his] [her] death? 


ANSWER: ————_- (Write “yes” or “n0”) 


(INSTRUCTION: If you answered “no” to Question 5, do 
not answer any further questions; sign this verdict. If you 
answered “yes” to Question 5, answer Question 6.) 


QUESTION 6: Assume that 100% represents the total 
combined negligence that proximately caused ame of dece- 
dent) S$ [injury] [damage]. What percent of this 100% is at- 
tributable to (name of decedent)’S negligence and what percent- 
age of this 100% is attributable tO (name of defendant)’S 
negligence? Your total must equal 100%. 
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ANSWER: Percentage 


To (name of decedent t): % 


To (name of defendant): % 
TOTAL: 100% 


(INSTRUCTION: Sign this verdict and notify the bailiff.) 
Dated this _______ day of —-_-____, 20__. 


Presiding Juror 
NOTE ON USE 


This special verdict form is for use in wrongful death and survival 
actions involving contributory negligence. For those wrongful death and 
survival actions that do.not involve contributory negligence, use WPI 
31.07 (Wrongful Death and Survival Actions—No Contributory 
Negligence—Special Verdict Form) instead of this special verdict form. 


This special verdict form will need to be modified for cases involv- 
ing multiple defendants or “empty chairs.” For assistance in this regard, 
see WPI 45.26 (Special Verdict Form—Personal Injury/Wrongful 
Death—Multiple Defendants—Contributory Negligence—No “Empty 
Chairs”) or WPI 45.27 (Special Verdict Form—Personal Injury/Wrongful 
Death—Multiple Defendants—Contributory Negligence—“Empty 
Chairs”). 


This special verdict form will also need to be modified for cases 
involving issues of a beneficiary’s contributory negligence. 


For a personal injury case involving married co-plaintiffs, the 
verdict form and damage instruction should take into account the com- 
munity property issues discussed in Brown v. Brown, 100 Wn.2d 729, 
675 P.2d 1207 (1984). See the Comment to WPI 30.01.01 (Measure of 
Economic and Noneconomic Damages—Personal Injury—No Contribu- 
tory Negligence). 


Use WPI 1.11 (Concluding Instruction—For Special Verdict Form), 
WPI 21.03 (Burden of Proof on the Issues—Contributory Negligence—No 
Counterclaim), and WPI 11.01 (Contributory Negligence—Definition) 
with this ence form. 


COMMENT 


For a discussion of the issues involved in drafting special verdict 
forms, see WPI Chapter 45 (Forms of Verdicts). 
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CHAPTER 32 


DAMAGES—INJURY TO SPOUSE, 


DOMESTIC PARTNER, PARENT, OR CHILD 


_ WPI 32.01 Measure of Damages—Injury to Spouse | 

WPI 32.02 Measure of Damages—Medical Expense—Past and 
Future 

WPI 32.04 Measure of Damages—Loss of Consortium—Spouse/ 
State Registered Domestic Partner 

WPI 32.05 Measure of Damages—Loss of Consortium—Parent 

WPI 32.06 Measure of Damages—Injury to Child—Action Brought 

: by Parent (RCW 4.24.010) 

WPI 32.06.01 Measure of Damages—lInjury to Child—Action Brought 

by Parent or Legal Guardian (RCW 4.24.010) 


WPI 32.01 
MEASURE OF DAMAGES—INJURY TO SPOUSE 
(WITHDRAWN) 


[Current as of April 2021.] 


121 


WPI 32.02 | DAMAGES 
WPI 32.02 


MEASURE OF DAMAGES—MEDICAL EXPENSE— 
7 PAST AND FUTURE 


(WITHDRAWN) 


- [Current as of April 2021.] 
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. DAMAGES—INJURY TO SPOUSE WPI 32.04 
WPI 32.04 | 


MEASURE OF DAMAGES—LOSS OF 
CONSORTIUM—SPOUSE/STATE REGISTERED 
DOMESTIC PARTNER 


Loss [to the plaintiff husband] [to the plaintiff wife] [to 
the plaintiff state registered domestic partner] of the 
consortium of [his] [her] [wife] [husband] [state registered 
domestic partner]. 


The term “consortium” means the fellowship of 
[spouses] [husband and wife] [state registered domestic 
partners] and the right of [one spouse] [one domestic 
partner] to the company, cooperation, and aid of the other 
in the [matrimonial] [domestic partnership] relationship. It 
includes emotional support, love, affection, care, services, 
companionship, including sexual companionship, as well 
as assistance from [one spouse] [one domestic partner] 
to the other. 


NOTE ON USE 


For actions in which loss of spousal or state registered domestic 
partner consortium is claimed in an injury case, this phrase is to be 
inserted in the noneconomic damages section of the damage instruction 
(WPI 30.01.01, WPI 30.02.01, or WPI 30.03.01) when the evidence justi- 
fies its use. 


In an action involving the death of a spouse or state registered do- 
mestic partner, use WPI 31.02.01 (Measure of Damages—Wrongful 
Death—RCW 4.20.010—Action for Benefit of Spouse/State Registered | 
Domestic Partner). 


Use bracketed material as applicable. 
COMMENT 


In 2019, the Legislature substantially amended statutes applicable 
to wrongful death actions. RCW 4.20.010, which previously allowed 
statutory beneficiaries such as spouses to assert an action simply for 
“damages,” was amended to provide an action “for the economic and 
- noneconomic damages sustained by the beneficiaries listed in RCW 
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4,20.020. . . in such amounts as determined by a trier of fact to be just 
under all the circumstances of the case.” Laws of 2019, Chapter 59, § 1. 
The amendments retroactively apply to “all claims that are not time 
barred, as well as any claims pending in any court on the effective date 
of this section.” Laws of 2019, Chapter 59, § 6. 


Loss of consortium by Homesite cote The Legislature 
amended the statute on wrongful death actions, RCW 4.20.020, to 
specify that consortium may be recovered in such cases by state 
registered domestic partners. See Laws of 2007, Chapter 156, § 29. For 
injury actions, however, there is no corresponding statute addressing 
loss of consortium, so the Legislature has not expressly addressed this 
issue. The WPI Committee believes that the Legislature’s enactment for 
wrongful death cases would be implied for the personal injury actions, 
which are governed by the common law. See generally DeWolf & Allen, 
16 Washington Practice, Tort Law and Practice § 6.33 (5th ed.). Ad- 
ditionally, the 2009 Legislature passed a bill stating its intent that 
state registered domestic partners are to be treated the same as spouses, 
including by extending to domestic partners the common law rights 
that apply to spouses. See Laws of 2009, Chapter 521, § 1. For these 
reasons, domestic partners were added to the pattern instruction above 
as part of the WPI Committee’s 2009 revisions. 


Loss of consortium by spouse. Loss of consortium is a proper el- 
ement of damage in an action involving injury to a spouse. Lundgren v. 
Whitney’s, Inc., 94 Wn.2d 91, 96, 614 P.2d 1272 (1980). — 


Loss of consortium generally. Loss of consortium is the separate 
claim of the “deprived” spouse suffering the loss and any recovery 
received is that spouse’s property. See Reichelt v. Johns-Manville Corp., 
107 Wn.2d 761, 776, 733 P.2d 530 (1987). See the Comment. to WPI 
30.01 (Measure of Damages—Personal and Property—No Contributory 
Negligence) for a discussion relating to the listing of such claims © 
separately in the verdict form. Because loss of consortium is the sepa- 
rate claim of the deprived spouse, the “impaired” spouse, who suffered 
the primary injury, need not be joined as a party. See Reichelt, 107 
Wn.2d at 776 (citing Lund v. Caple, 100 Wn.2d 739, 743-44, 675 P.2d 
226 (1984)) (holding that a claim for loss of consortium does not neces- 
sarily accrue when the impaired spouse’s claim accrues). 


Nevertheless, a loss of consortium action by the deprived spouse 
will not be recognized if an action for the underlying injury to the 
impaired spouse cannot be brought or is prohibited or abolished. See 
Provost v. Puget Sound Power & Light Co., 103 Wn.2d 750, 755-56, 696 
P.2d 1238 (1985) (worker’s compensation was the exclusive remedy for 
an injured employee and barred an action for loss of consortium by his 
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spouse against his employer); Lund, 100 Wn.2d 739 (the prohibition on 
actions for alienation of affections extends to actions for alleged sexual 
misconduct in which the only damages sought are for loss of consortium); 
_ Lien v. Barnett, 58 Wn.App. 680, 685, 794 P.2d 865 (1990) (dismissing 
the action and holding that “Lien’s lawsuit, as that in Lund, is in es- 
sence a substitution for an abolished alienation of affections action that 
as a matter of public policy is barred”); Conradt v. Four Star Promo- 
tions, Inc., 45 Wn.App. 847, 853, 728 P.2d 617 (1986) (wife was 
prevented from maintaining an action for loss of consortium resulting 
from injuries sustained by husband in a demolition race because prior 
to the race the husband had signed a release form). 


Contributory fault. RCW 4.22.020 provides in part that “in an ac- 
tion brought for wrongful death or loss of consortium, the contributory 
fault of the decedent or injured person shall be imputed to the claimant 
in that action.” The statute as amended in 1987 overrules Christie v. 
Maxwell, 40 Wn.App. 40, 42, 696 P.2d 1256 (1985), which had held that 
under RCW 4.22.020, as it was then written, the contributory fault of 
the impaired spouse could not be imputed to the deprived spouse in an 
action for loss of consortium. : 


[Current as of April 2021.] 
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WPI 32.05 : DAMAGHS 
WPI 32. 05 


MEASURE OF DAMAGES—LOSS OF 
CONSORTIUM—PARENT | 


Loss to (child’s name) Of the love, care, companionship, 
and guidance: Of (parent’s name). 


NOTE ON USE 


For actions in which loss of parental consortium is claimed in an 
injury case, this phrase is to be inserted in the noneconomic damages 
section of the damage instruction (WPI 30.01.01, WPI 30.02.01, or WPI 
30.03.01) when the ‘evidence justifies its use. 


In an action involving the death of a parent, use WPI 31.03.01 (Mea- 
sure of Damages—Wrongful Death—Action for Benefit of Children/ 
Stepchildren), 


COMMENT» 


In 2019, the Legislature substantially amended statutes applicable 
to wrongful death actions. RCW 4.20.010, which previously allowed 
statutory beneficiaries such as spouses to assert an action simply for ~ 
“damages,” was amended to provide an action “for the economic and 
noneconomic damages sustained by the beneficiaries listed in RCW 
4.20.020. . .in such amounts as determined by a trier of fact to be just 
under all the circumstances of the case.” Laws of 2019, Chapter 59, § 1. 
The amendments retroactively apply to “all claims that are not time 
barred, as well as any claims pending in any court on the effective date 
of this section.” Laws of 2019, Chapter 59, § 6. 


A child has an independent cause of action for loss of love, care, 
companionship, and guidance of a parent tortiously injured by a third 
party. But the child’s claim for loss of parental consortium must be 
joined with the injured parent’s claim unless it is shown why joinder 
with the parent’s underlying claim is not feasible. Moreover, the jury 
should be instructed that the child’s damages should be considered 
separately from those of the injured parent. Ueland v. Reynolds Metals 
Co., 103 Wn.2d 131, 139, 691 P.2d 190 (1984). For additional discussion 
of the definition of parental consortium, see WPI 31.03.01 (Measure of 
Damages—Wrongful Death—Action for Benefit of Children/ 

Stepchildren). 


For further discussion relating to actions for loss of consortium see 
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the Comment to WPI 32.04 (Measure of Damages—Loss of Consortium— 
Spouse/State Registered Domestic Partner). 


[Current as of April 2021. 3 
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WPI 32.06 DAMAGES 
WPI 32.06 


MEASURE OF DAMAGES—INJURY TO CHILD— 
ACTION BROUGHT BY PARENT (RCW 4.24.010) 


(WITHDRAWN) 
COMMENT 


This instruction, which applied solely to particular actions filed 
before August 1, 1986, has been withdrawn. 


[Current as of April 2021.] | 
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WPI 32.06.01 


MEASURE OF DAMAGES—INJURY TO CHILD— 
ACTION BROUGHT BY PARENT OR LEGAL 
GUARDIAN (RCW 4.24.010) 


It is the duty of the court to instruct you as to the mea- 
sure of damages. [By instructing you on damages, the 
court does not mean to suggest for which party your 
verdict should be rendered. 


If your verdict is for the plaintiff [parent] [legal guard- 
ian], then] you must determine the amount of money that 
will reasonably and fairly compensate the plaintiff for such 
damages to plaintiff that you find were proximately caused 
by the injury to the child. 


[If you find for the plaintiff] [your verdict must include 
the following undisputed items: | 


[insert undisputed items and amounts] 
In addition,] you should consider the following items: 
1. Economic Damages 


-[(a)] [The reasonable value of necessary medical 
care, treatment, and services received by 
(name of child). ] ; 


_[(b)] [The economic value of services and sup- 
port (name of child) reasonably would have been 
expected to contribute to (name of parents or legal 
guardians) from the date Of (name of child)’S injury 
[until [he] [she] would have attained the age 
of majority], less the cost to (mame of parents or 
legal guardians) Of (name of child) S SUpport and main- 
tenance [during that interval].] 


[(c)] [What support the child reasonably would 
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have been expected to contribute to the 
plaintiff up to the present time if the child 
had not been injured.] | 


-2. Noneconomic Damages 


[(a)] [The loss of love and injury to or the de- 
: struction of the parent-child relationship be- 
tween (name of child) ANG (name of parents or legal guard- 
ians), Including the grief, mental anguish, and 
suffering Of (mame of parents or legal guardians) AS @ 

result of (name of child) $s injury.] | 


[(b)] [The loss of emotional support Of mame of child) 


tO (name of parents or legal gUBEatAne’s ] 


[(c)] [The loss of companionship, acluding | 
~ mutual society and protection, of mame of child) 
tO (name of parents or legal guardians). ] | 7a 


In making your determination, you should take into 
account (name of child)’S age, health, life expectancy, 
character, and habits, as fi as all other relevant 
factors. 


The burden of proving damages rests upon the 
plaintiff. It is for you to determine, based upon the evi- 
dence, whether any damages have been proved by a 
preponderance of the evidence. 


Your award must be based upon evidence and not 
upon speculation, guess, or conjecture. 


The law has not furnished us with any fixed standards 
by which to measure noneconomic damages. With refer- 
ence to these matters you must be governed by your own 
judgment, by the evidence in the case, and by these 
instructions. 
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NOTE ON USE 


Use for actions filed by a parent or legal guardian under RCW 
4.24.010 for injury to a minor child in whose life the parent or legal 
guardian has had a “significant involvement.” 


Use bracketed material as applicable. In selecting the bracketed 
phrases relating to loss of services or loss of support, care must be taken 
to avoid duplication and overlapping of damage elements. Either loss of 
services or loss of support, or both, may apply in a particular case. In a 
directed verdict or admitted liability case, delete the first two sets of 
bracketed material and capitalize the first words that follow the deleted 
material. | 


A claim by a guardian ad litem may be joined in the same action 
with this direct claim by the parent under RCW 4.24.010. In that event, 
the bracketed phrase relating to the present cash value of future earn- 
ings may be used. The child is the proper beneficiary of a claim such as 
loss of future earnings. Therefore, it may be necessary to cover that 
damage claim in a separate instruction because it is not directly recov- 
erable by a parent plaintiff. If the parent is, in fact, the guardian ad 
litem, it may be practical to include that bracketed phrase in this 
instruction. Care must be taken to avoid duplication of damage 
elements. 


COMMENT 


This instruction has been revised for this edition to reflect these 
significant amendments to the statute. Oe 


In 2019,:the Legislature substantially amended statutes applicable 
to actions involving the injury or death of a child. RCW 4.24.010, which 
previously provided a cause of action to a “mother or father, or both,” 
was amended to provide an action to. a “parent or legal guardian.” Laws 
of 2019, Chapter 59, § 5. 


The statute, which previously provided a cause of action for injury 
or death to a child on whom a parent was “dependent on support,” also 
was amended to strike the economic dependency requirement and 
replace it with a requirement that the parent had, “significant involve- 
ment in the life of an adult child.” Laws of 2019, Chapter 59, § 5. The 
amendments define “significant involvement” as “demonstrated support 
of an emotional, psychological, or financial nature within the parent- 
child relationship, at or reasonably near the time of death, or at or rea- 
sonably near the time of the incident causing death, including either 
giving or receiving emotional, psychological, or financial support to or 
from the child.” Laws of 2019, Chapter 59, §-5. 
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The statute, which previously did not delineate recoverable dam- 
ages, was amended to expressly provide: “In addition to recovering dam- 
ages for the child’s health care expenses, loss of the child’s services, loss 
of the child’s financial support, and other economic losses, damages may 
be also recovered under this section for the loss of love and companion- 
ship of the child, loss of the child’s emotional support, and for injury to 
or destruction of the parent-child relationship, in such amounts as 
determined by a trier of fact to be just under all the circumstances of 
the case.” Laws of 2019, Chapter 59, § 5. 


The amendments retroactively apply to “all claims that are not 
time barred, as well as any claims pending in any court on the effective 
date of this section.” Laws of 2019, Chapter 59, § 6. 


Elements of economic and noneconomic Ramage are further 
delineated in RCW 4.56.250(1). - 


In Hinzman v. Palmanteer, 81 Wn.2d 327, 329, 501 P.2d 1228 (1972), 
disapproved of on other grounds, Wooldridge v. Woolett, 96 Wn.2d 659, 
638 P.2d 566 (1981), the court held that “loss of love and companion- 
ship” and “destruction of the parent-child relationship” are separate 
and distinct items under RCW 4.24.010 and that damages may be al- . 
lowed for each. That case also holds that it is not error to instruct in the 
words of RCW 4.24.010. Hinzman, 81 Wn.2d at 329. 


In Wilson v. Lund, 80 Wn.2d 91, 105, 491 P.2d 1287 (1971), an ac- 
tion for the death of a child brought pursuant to RCW 4.24.010, the 
trial court instructed that the jury was not to consider parental grief, 
mental anguish, or suffering (see the concurring opinion of Justice 
Wright). The Washington Supreme Court reversed, construing the 
language “loss of love... and. . . injury to or destruction of the 
parent-child relationship” as providing recovery for parental grief, 
mental anguish, and suffering in cases involving the wrongful death of 
or injury to a child under RCW 4.24.010. Wilson, 80 Wn.2d at 105-06. 


In Burt v..Ross, 43 Wn.App. 129, 1381-32, 715 P.2d 538 (1986), the 
court held that a 20-year old is not a minor for purposes of RCW 4.24. 
010. Damages for loss of companionship or for injury to or destruction of 
the parent-child relationship are not limited to the period of the child’s 
minority. Balmer v. Dilley, 81 Wn.2d 367, 371-72, 502 P.2d 456 (1972). 


- A parent cannot recover under RCW 4.24.010 for loss of an injured 
minor’s services without proof that some services would have been 
performed. Lofgren v. W. Wash. Corp. of Seventh Day Adventists, 65 
Wn.2d 144, 396 P.2d 139 (1964); see also Clark v. Icicle Irrigation Dist., 
72 Wn.2d 201, 208-10, 432 P.2d 541 (1967) (there must be substantial 
evidence to support recovery for loss of services of a child). 
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RCW 4.22.020 provides in part that “[i]Jn an action brought for 
wrongful death or loss of consortium, the contributory fault of the 
decedent or injured person shall be imputed to the claimant in that 
action.” Traditionally, children under six have not been held contributor- 
ily negligent. Price v. Kitsap Transit, 125 Wn.2d 456, 461, 886 P.2d 556 
(1994); Bauman v. Crawford, 104 Wn.2d 241, 244, 704 P.2d 1181 (1985). 
The statute does not state whether the fault of a child under six can be 
imputed to the child’s parents in an action brought pursuant to RCW 
424.010. For a related discussion, see the Comment to WPI 11.03 (Child 
Under Six Years of Age Incapable of Contributory Negligence). 


A cause of action for alienation of a child’s affection has been ap- 
proved by the Court of Appeals. See Waller v. State, 64 Wn.App. 318, 
338-39, 824 P.2d 1225 (1992); Strode v. Gleason, 9 Wn.App. 138, 510 P.2d 
250, 60 A.L.R.3d 924 (1973). But see Babcock v. State, 112 Wn.2d 83, 
107-08, 768 P.2d 481 (1989), on reconsideration affirmed in part, 
reversed in ‘part, 116 Wn.2d 596, 809 P.2d 143 (1991) (stopping short of 
recognizing this cause of action, holding instead that even if the cause 
of action exists, the plaintiff had not proved the necessary elements 
from Strode). The relationship between the cause of action for alien- 
ation of a child’s affection and the provision of RCW 4.24.010 that al- 
lows a parent to recover damages for injury to or destruction of the 
parent-child relationship is not clear. The WPI Committee could locate 
no cases addressing this issue. 


See WPI 31.00 (Introduction) and the Comment to WPI 30.01.01 
(Measure of Economic and Noneconomic Damages—Personal Injury—No ° 
Contributory Negligence). - 


See the Comment to WPI 31.02.01 (Measure of Damages—Wrong- 
ful Death—Action for Benefit of Spouse/State Registered Domestic 
Partner). 


[Current as of April 2021.] 
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CHAPTER 33 


DAMAGE S—MITIGATION—AVOIDABLE | 
~~ CONSEQUENCES 


WPI 33.01 Avoidable Consequences—Personal Injury Generally 
WPI 33.02, Avoidable Consequences—Failure to Secure Treatment 
WPI 33.03 Avoidable Consequences—Property or Business 


WPI 33.01 


AVOIDABLE CONSEQUENCES—PERSONAL — 
INJURY GENERALLY __ 


A person who is liable for an injury to another is not 
liable for any damages arising after the original [injury] 
[event] that are proximately caused by failure of the 
injured person to exercise ordinary care to avoid or mini- 
mize such new or increased damage. 


(Insert name of applicable party) has the burden to prove (insert 
name of other party) S failure to exercise ordinary care and the 
amount of damages, if any, that would have been mini- 
mized or avoided. 


NOTE ON USE 


Use this instruction only if (1) there is evidence creating an issue of 
fact as to the injured person’s failure to exercise ordinary care in 
minimizing or avoiding damages, and (2) the evidence permits a 
segregation of the damages resulting from that failure to exercise 
ordinary care. 


Use bracketed material as applicable. Specific applications of this 
general instruction are found at WPI 33.02 (Avoidable Consequences— 
Failure to Secure Treatment) and WPI 33.03 (Avoidable Consequences— 
Property or Business). — 


COMMENT 
RCW 4,22.005 and RCW 4.22.015. 
135 


WPI 33.01 DAMAGES 


RCW 4.22.005 provides that contributory fault proportionately 
diminishes the amount of a claimant’s recovery. RCW 4.22.015 defines 
“fault” as including “unreasonable failure to avoid an injury or to miti- 
gate damages.” | 3 


The duty to mitigate damages applies to a claim for lost earnings. 
Kubista v. Romaine, 87 Wn.2d 62, 68-69, 549 P.2d 491 (1976); Ward v. 
Painters’ Local Union No. 300, 45 Wn.2d 533, 542, 276 P.2d 576 (1954). 


- One injured by the tort of another is not entitled to recover dam- 
ages for any harm that the injured person could have avoided by use of 
reasonable effort or expenditure after the commission of the tort. Restate- 
ment (Second) of Torts § 918(1) (1979). However, a plaintiff's duty to » 
mitigate damages has some limitation. A defendant who intends a par- 
ticular harmful result or who is aware of the result and is recklessly 
indifferent to its happening, is required to pay damages for it, unless 
the injured person, realizing the danger, intentionally fails to act in the 
protection of his or her own interests or is heedlessly indifferent to 
them. Restatement (Second) of Torts § 918(2) (1979); see also Cobb v. 
Snohomish Cnty., 86 Wn.App. 223, 232, 935 P.2d 1384 (1997). 


This pattern instruction has always been framed in terms of a pro- 
hibition against recovering damages for reasonably avoidable conse- 
quences, with the exceptions noted in the preceding. paragraph. This 
formulation differs slightly from the language of the 1986 Tort Reform 
Act, which can be interpreted as meaning that a plaintiffs failure to 
mitigate damages is merely one factor to be balanced in the weighing of 
fault rather than a prohibition against recovery. See RCW 4.22.005; © 
RCW 4.22.015. The WPI Committee has retained the common law 
formulation because the case law appears to follow this approach. See 
Cobb, 86 Wn.App. at 231. (“The doctrine of avoidable consequences, also 
known as mitigation of damages, prevents recovery for damages the 
injured party could have avoided through reasonable efforts.”); Cox v. 
Keg Rests. U.S., Inc., 86 Wn.App. 239, 244, 935 P.2d 1377 (1997) (“An 
injured party generally may not recover damages proximately caused by | 
that person’s unreasonable failure to mitigate.”), 


The party asserting the claim of an unreasonable failure to miti- 
gate damages bears the burden of proof. Kubista, 87 Wn.2d at 67 n.1; 
Cox, 86 Wn.App. at 244. 


In Sutton v. Shufelberger, 31 Wn. App. 579, 582, 643 P.2d 920 (1982), 
the court approved the former version of WPI 33.01. 


In Helmbreck v. McPhee, 15 Wn.App.2d 41, 476 P.3d 589 (2020), 
the court affirmed the trial court’s giving of WPI 33.01, concluding there 
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was substantial evidence that the plaintiffs actions after the car ac- 
cident at issue aggravated his back injury. 


For additional discussion, see the Comments accompanying WPI 
33.02 (Avoidable Consequences—Failure to Secure Treatment) and WPI 
33.03 (Avoidable Consequences—Property or Business). 


[Current as of April 2021.] 
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WPI 33.02 f DAMAGES 
WPI 33.02 


AVOIDABLE CONSEQUENCES—FAILURE TO 
SECURE TREATMENT 


A person who is liable for an injury to another is not 
liable for any damages arising after the original [injury] 
[event] that are proximately caused by failure of the 
injured person to exercise ordinary care to avoid or mini- 
mize such new or increased damages. 


In determining whether, in the exercise of ordinary 
care, a person should have secured or submitted to medi- 
Cal treatment, as contended by (insert name of applicable party), YOU 
may consider [the nature of the treatment,] [the probability 
of success of such treatment,] [the risk involved in such 
treatment, ] [(other factors in evidence),] and all of the surrounding 
circumstances. 


(Insert name of applicable party) has the burden to Prove (insert 
name of other party)’ S failure to exercise ordinary care and the 
amount of damages, if any, that would have been mini- 
mized or avoided. 


NOTE ON USE 


Use this instruction only if (1) there is evidence creating an issue of 
fact as to the injured person’s failure to exercise ordinary care in receiv- 
ing or submitting to medical treatment, and (2) the evidence permits a 
segregation of the damages resulting from that failure to exercise 
ordinary care. , 


Use bracketed material as applicable. For issues about avoidable 
consequences other than failing to secure or submit to medical treat- 
ment, see WPI 33.01 (Avoidable Consequences—Personal Injury Gener- 
ally) or WPI 33.03 (Avoidable Consequences—Property or Business). 


COMMENT 
RCW 4.22.005 and RCW 4.22.0165. 


RCW 4.22.005 provides that contributory fault proportionately 
diminishes the amount of a claimant’s recovery. RCW 4.22.015 defines 
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“fault” as including “unreasonable failure to avoid an injury or to miti- 
gate damages.” 


Whether or not reasonable care requires an injured person to 
submit to the treatment is a jury question. Martin v. Foss Launch & 
Tug Co., 59 Wn.2d 302, 308, 367 P.2d 981 (1962). The principles relating 
to the duty of an injured person in the securing of treatment are 
considered in Dahl v. Wagner, 87 Wash. 492, 494-96, 151 P. 1079 (1915); 
Hoseth v. Preston Mill Co., 49 Wash. 682, 687-89, 96 P. 423 (1908); and 
Rowe v. Whatcom Cnty. Ry. & Light Co., 44 Wash. 658, 87 P. 921 (1906). 
See also Shipley, Duty of Injured opti to Submit to Surgery to 
Minimize Tort Damages, 62 A.L.R.3d 9 (1975). 


The opinion in Cox v. Keg Restaurants U.S., Inc., 86 Wn.App. 239, 
243-48, 935 P.2d 1377 (1997), contains an extended discussion of the 
ariaiency of evidence required to submit to a jury the issue of a 
plaintiffs unreasonable failure to secure treatment. The court noted 
that where causation turns on “obscure medical factors,” expert 
testimony is required. “Submitting the issue to the jury Without such 
testimony is improper because the jury is thus invited to reach a result 
based on speculation and conjecture.” Cox, 86 Wn.App. at 244. The court 
further stated that the issue “should also not be’submitted if the evi- 
dence shows that a proposed treatment might not be successful or if 
there is conflicting testimony as to the probability of a cure because it is 
not unreasonable for a plaintiff to refuse treatment that offers only a 
possibility of relief.” Cox, 86 Wn.App. at 244. 


Similarly, in Hawkins v. Marshall, 92 Wn.App. 38, 47-48, 962 P.2d 
834 (1998), although there was evidence the plaintiff had failed to fol- 
low her doctor’s advice, there was no evidence presented that this omis- 
gion aggravated her ite or delayed her recovery. a at it 
was not error to refuse to give this instruction. 


Where, however, evidence is presented from which the jury could 
conclude that plaintiffs failure to secure treatment was unreasonable 
and that treatment would have improved or cured plaintiff s condition, 
the giving of an instruction on mitigation of damages is proper. Fox v. 
Evans, 127 Wn.App. 300, 304—09, 111 P.3d 267 (2005). 


For additional discussion, see the Comments accompanying WPI 
33.01 (Avoidable Consequences—Personal Injury Generally) and WPI 
33.03 (Avoidable Consequences—Property or Business). 


[Current as of April 2021.] 
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WPI 33.03 | HAG DAMAGES | 
WPI 33.03 


AVOIDABLE CONSEQUENCES—PROPERTY OR 
BUSINESS ~ 


A person who is liable for damages to another per- 
son’s [property] [business] is not liable for any damages 
arising after the original. [injury] [event] that are proxi-— 
mately caused by failure of the injured person to exercise 
ordinary care to avoid or minimize such new or increased 
- damages. 


(Insert name of applicable party) has the burden to prove (insert 
name of other party) S$ failure to exercise ordinary care and the 
amount of damages, if any, that would have been mini- 
mized or avoided. 3 


NOTE ON USE 


Use this instruction only if there is evidence of failure to use 
ordinary care to minimize existing damage or to prevent further 
damage. Use bracketed material as applicable. 


COMMENT 
~ RCW 4.22.005 and RCW 4.22.015. 


RCW 4.22.005 provides that contributory fault proportionately 
diminishes the amount of a claimant’s recovery. RCW 4.22.015 defines 
“fault” as including “unreasonable failure to avoid an injury or to miti- 
gate damages.” 


The legal principles involved when there is damage to property or 
business are considered in Smith v. King, 106 Wn.2d:448, 450-52, 722 
P.2d 796 (1986); Ward v. Painters’ Local Union No. 300, 45 Wn.2d-533, 
542-438, 276 P.2d 576 (1954); Bernsen v. Big Bend Elec. Co-op., Inc., 68 
Wn.App. 427, 433, 485-36, 842 P.2d 1047 (1993); Harper & Assocs. v. 
Printers, Inc., 46 Wn.App. 417, 423-24, 730 P.2d 733 (1986). 


The duty to mitigate damages applies in an action for damages 
under the Consumer Protection Act, RCW Chapter 19.86. The defendant 
has the burden of showing that the plaintiff had available alternatives 
that would have allowed a mitigation of damages. Young v. Whidbey 
Island Bd. of Realtors, 96 Wn.2d 729, 734, 638 P.2d 1235 (1982). 
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MITIGATION—AVOIDABLE CONSEQUENCES WPI 33.03 

For additional discussion see the Comments accompanying WPI 
33.01 (Avoidable Consequences—Personal Injury—Generally) and WPI 
33.02 (Avoidable Consequences—Failure to Secure Treatment). 


[Current as of April 2021.] 
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CHAPTER 34 


DAMAGES—FUTURE—MORTALITY TABLES 


WPI 34.01 Damages Arising in Future—Extent and Amount 
WPI 34.02 Future Economic Damages—Present Cash Value 
WPI 34.04 Mortality, Table—Limitation on Use 


@ 


WPI 34.01 


DAMAGES ARISING IN FUTURE—EXTENT AND 
AMOUNT 


(WITHDRAWN) 
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WPI 34.02 DAMAGES 
WPI 34.02 


FUTURE ECONOMIC DAMAGES—PRESENT CASH 
VALUE | 


[Any award for future economic damages must be for 
the present cash value of those damages. 


[Noneconomic damages [such as] [pain and suffering] 
[disability] [disfigurement] [and] [_____] are not reduced 
to present cash value. ] 


“Present cash value” means the sum of money 
needed now which, if invested at a reasonable rate of 
return, would equal the amount of loss at the time in the 
future when [the expenses must be paid] [or] [the earn- 
ings would have been received] lor} [the benefits would 
have been received]. 


The rate of interest to be applied in determining pre- 
sent cash value should be that rate which in your judg- 
ment is reasonable under all the circumstances. In this 
regard, you should take into consideration the prevailing 
rates of interest in the area that can reasonably be 
expected from safe investments that a person of ordinary 
prudence, but without particular financial experience or 
skill, can make in this locality. 


[In determining present cash value, you may also 
consider decreases in value of money that may be caused 
by future inflation. ] 


‘NOTE ON USE 


This instruction should not be given in the absence of evidence of 
present cash value. 


Use bracketed material.as applicable. Use the bracketed paragraph 
on future inflation only if there is supporting evidence. If the expert 


_ witnesses have used an inflation factor as a part of their interest figure, 


it may be necessary to revise the language on future inflation to be con- 
sistent with the evidence of the experts. 
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FUTURE—MORTALITY TABLES WPI 34.02 


The bracketed material relating to pain and suffering should not be 
used in a wrongful death case. See Comment below. 


COMMENT 


This instruction is based upon Kellerher y. Porter, 29 Wn.2d 650, 
666-67, 673-76, 189 P.2d 223 (1948). 


Need for definitions and guidelines. It is error to instruct the 
jury to reduce an award to present cash value without further defining 
what that term is and how it should be applied. Bartlett v. Hantover, 84 
Wn.2d 426, 431-32, 526 P.2d 1217 (1974). An instruction is erroneous if 
it gives the jury no guidelines as to the appropriate rate of interest to 
apply. Hinzman v. Palmanteer, 81 Wn.2d 327, 335-36, 501 P.2d 1228 
(1972), disapproved of on other grounds, Wooldridge v. Woolett, 96. 
Wn.2d 659, 666-67, 638 P.2d 566 (1981). | 


Evidence of the appropriate rate of interest must be presented 
- before jurors are instructed as to discounting damage awards to present 
cash value. Snow v. Whitney Fidalgo Seafoods, Inc., 38 Wn.App. 220, 
230, 686 P.2d 1090 (1984); see also Mendelsohn v. Anderson, 26 Wn.App. 
933, 939-40, 614 P.2d 693 (1980) (it is not error to refuse to instruct the 
jury to discount future medical expenses and lost earning capacity to 
present cash value if no evidence is introduced as to the proper interest 
rate or mathematical formula). 


In Cornejo v. State, 57 Wn.App. 314, 325-29, 788 P.2d 554 (1990), 
the court held that expert testimony as to the value of an annuity was 
admissible as a way of determining the present cash value of future eco- 
nomic losses. The opinion also cites the former version of WPI 34.02. 


Offset. The jury is entitled to know that the reduction of an award - 
to present cash value may be offset by a change in the purchasing power 
of money if the plaintiff produces evidence of the probable reduced value 
of money at given periods of. time in the future. See Hinzman, 81 Wn.2d 
at 335-36; Sadler v. Wagner, 5 Wn.App. 77, 85, 486 P.2d 330 (1971). It is 
desirable to require expert testimony to prove the present worth of 
money invested at a given interest rate, because this allows cross exam- 
ination or opposing expert testimony as to the probable inflationary 
trend which might offset the discount. Sadler, 5 Wn.App. at 83-85 (ap- 
proving the former version of WPI 34.02). 


Pain and suffering. Recovery for the decedent’s pain and suffer- 
ing is precluded under the wrongful death statute, RCW 4.20.010, 
because wrongful death recoveries are for losses incurred by designated 
surviving beneficiaries rather than injuries suffered by a decedent. 
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Related statutes. Under RCW 4.20.046 (the general survival stat- 
ute), the correct measure of damages is the present value of probable 
future accumulations to the estate of the deceased. This is calculated by 
subtracting all probable expenditures of the decedent from the probable 
gross earnings and reducing the net accumulation to present value. 
Wagner v. Flightcraft, Inc., 31 Wn.App. 558, 568, 643 P.2d 906 (1982). 


RCW 4.56.260, enacted as part of the 1986 Tort Reform Act, 
requires the court, at the request of a party, to order periodic payments 
of future damages if those damages exceed $100,000. In Esparza v. 
Skyreach Equipment, Inc., 103 Wn.App. 916, 942, 15 P.38d 188 (2000), 
the Court of Appeals noted that application of this statute in a jury trial 
would require significant tailoring of the evidence, instructions, and 
verdict form. Accordingly, a post-trial request for peti vig payments 
was held to be untimely. The court reasoned: 


Conversion of future damages to present value and converting 
present value to gross amounts can involve several judgment calls 
and determinations of fact. Such judgment calls and determina- 
tions of fact should be made by the jury unless the parties can agree 
to some other means. The parties have a constitutional right to 
tia the jury determine issues of fact. . 


In order for the jury ‘to properly sidisfboeth its task, it must hear 
evidence regarding the judgment calls and determinations of fact 
that need to be made. It must also be instructed whether to award 
any future damages at present cash value or some Yo value. . 


Each element of future damages accumulates at a different 
rate, and a single lump-sum figure makes it difficult for a trial court 
to ascertain how much the jury intended to be for future medical 
care and how much for future earnings, and what duration of pay- 
ments the jury found to be appropriate for each kind of future 
damages. A trial court would have no way of knowing the answers 
to these questions, absent an appropriate special verdict form, so 
that any attempt to apply a periodic payment schedule would 
require arbitrary determinations by the court that could result in 
under-compensation of the plaintiff or overpayment by the 
defendant. 


Esparza, 103 Wn.App. at ihe 
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FUTURE—MORTALITY TABLES WPI 34.04 
WPI 34.04 
MORTALITY TABLE—LIMITATION ON USE 


According to mortality tables, the average expectancy 
of life of a_______ aged ____ years is ______ year 
This one factor is not controlling, but should be consid- 
ered in connection with all the other evidence bearing on 
the same question, such as that pertaining to the health, 
habits, and activity of the person whose life expectancy is 
in question. 


NOTE ON USE 


The current mortality table for use in the State of Washington is 
included herein as Appendix B. Before the instruction is given to the 
jury, fill in the first blank with the word “man,” “woman,” “male,” or 
“female.” Fill in the second blank with the person’s age and the third 
blank with the life expectancy from the table. Age should be computed 
as of the nearest birthday. For a death case, use the life expectancy at 
time of death. For an injury case, use the life expectancy at the time of 
trial since the issue is future expectancy. 


The Washington Insurance Commissioner’s Office should be 
contacted for the most recent mortality table (www.insurance.wa.gov.) 


COMMENT 


‘The giving of this instruction is proper when there is evidence of ei- 
ther permanent injury, future loss of earnings, or future pain and 
suffering. Lofgren v. W. Wash. Corp. of Seventh Day Adventists, 65 
Wn.2d 144, 147, 396 P.2d 139 (1964) (although a life expectancy instruc- 
tion should have been given, refusal to give the instruction was not er- 
ror because the plaintiffs attorney included the substance of the instruc- 
tion in the closing argument to the jury); Ramirez v. Dimond, 70 
Wn.App. 729, 732-84, 855 P.2d 338 (1993) (mortality table instruction 
was not improper, when viewed in context of other instructions, given 
the instruction simply provided additional information to gauge amount 
of plaintiff's damages). 


_ The opinion in Bradshaw v. City of Seattle, 43 Wn.2d 766, 784, 264 
P.2d 265, 42 A.L.R.2d 800 (1953), abrogated on other grounds, Wuthrich 
v. King County, 185 Wn.2d 19, 25-26, 366 P.3d 926 (2016), suggests that 
the life expectancy figure to be used in the jury instruction should be 
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taken from the table published. by the State Insurance Commissioner 
pursuant to statute. 
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CHAPTER 35 


EXEMPLARY DAMAGES 
WPI 35.01 Exemplary or Punitive Damages 


WPI 35.01 
EXEMPLARY OR PUNITIVE DAMAGES 


(No instruction is set forth.) 
COMMENT 


Exemplary or punitive damages are generally not recoverable under 
Washington law unless expressly authorized by statute. Grays Harbor 
Cnty. v. Bay City Lumber Co., 47 Wn.2d 879, 289 P.2d 975 (1955); 
Anderson v. Dalton, 40 Wn.2d 894, 898, 246 P.2d 8538, 35 A.L.R.2d 302 
es yay 


Punitive damages are contrary to Washington’s public policy. E.¢., 
Dailey v. N. Coast Life Ins. Co., 129 Wn.2d 572, 574, 919 P.2d 589 (1996). 
The Washington Supreme Court held that the Legislature, in enacting 
the state Law Against Discrimination (RCW Chapter 49.60), which al- 
lows for “any other remedy authorized by . . . the United States Civil 
Rights Act of 1964 as amended,” had not unambiguously manifested an 
intention to make punitive Gansecs available. Dailey, 129 Wn.2d at 
575-77. 


When federal claims allowing for punitive damages are presented 
in Washington courts, practitioners and trial judges should consult the 
Ninth Circuit’s manual of model jury instructions. In Sintra, Inc., v. 
City of Seattle, 131 Wn.2d 640, 662, 935 P.2d 555 (1997), the Washington — 
Supreme Court approved the punitive damages instructions given by 
the trial court on a claim under 42 U.S.C. § 1983. Those instructions 
informed the jury that punitive damages could be awarded only for 
conduct that was “malicious or taken in reckless disregard of plaintiffs’ 
rights” and that “punitive damages, if any, should be in an amount suf- 
ficient to fulfill their purposes of punishing reprehensible conduct and 
deterring the defendants and others from similar conduct.” Sintra, 131 
Wn.2d at 662. 
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The due process clause of the U.S. Constitution requires that puni- 
tive damages bear a “reasonable relationship” to compensatory damages. 


Unlike the initial damage calculation, determining the constitu- 
tional ceiling on a punitive damage award is a question of law, 
properly reserved for the court. Although states are certainly free 
to incorporate the reasonable relationship concept into jury instruc- 
tions, it is also constitutionally permissible for a district court to | 
delay the reasonable relationship inquiry until the judge’s post- 
verdict review. 


White v. Ford Motor Co., 500 F3d 963, 974 (9th Cir. 2007) (citations 
omitted). 


In Exxon Shipping Co. v. Baker, 554 U.S. 471, 128 S.Ct. 2605, 171 
L.Ed.2d 570 (2008) (a case arising under federal maritime jurisdiction), 
the U.S. Supreme Court expressed its ongoing constitutional concern 
over the “stark unpredictability” of punitive damage awards. Exxon, 
554 U.S. at 499. The Court surveyed several states’ pattern jury instruc- 
tions on punitive damages before concluding that the exercise left it 
“skeptical that verbal formulations, superimposed on general jury 
instructions, are the best insurance against unpredictable outliers.” 
Exxon, 554 U.S. at 504. Accordingly, sitting in that case as a “common 
law court of last review,” it ruled in favor of “pegging punitive to 
compensatory damages using a ratio or maximum multiple.” Exxon, 554 
U.S. at 506, It would appear that this mathematical work can be done 
by the jury, the judge, or a combination of the two. 


[Current as of April 2021.] 
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PART V 


MULTIPLE PARTIES AND PLEADINGS— 
: FORMS OF VERDICTS — 


CHAPTER 41 


‘MULTIPLE PARTIES AND PLEADINGS 


WPI 41.01 Two or More Plaintiffs—Separate Claims 

WPI 41.03 Two or More Defendants—Different Legal Duties 
WPI 41.04 Fault to Be Apportioned 

WPI 41.05 Counterclaim—Cross-Claim—Third-Party Claim 


WPI 41.01 
TWO OR MORE PLAINTIFFS—SEPARATE CLAIMS 


You should decide the case of each plaintiff separately 
as if it were a separate lawsuit. The instructions apply to 
each plaintiff unless a specific instruction states that it 
applies only to a specific plaintiff. 


NOTE ON USE 


Use this instruction in cases in which multiple plaintiffs make sep- 
arate individual claims. 


- COMMENT 


Washington law and procedure contemplates the potential for 
joinder of multiple plaintiffs and defendants in the same trial, where 
the litigation arises out of the same event or subject matter. Where 
multiple parties and causes of action are joined for trial, care must be 
taken to avoid the potential for confusion of parties and issues, while at 
the same time providing instruction on the law as appropriate. 


There is no Washington authority precluding use of the term 
“plaintiff” or “defendant” in lieu of use of the individual names. of par- 
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ties in a jury instruction. A trial court has broad discretion in determin- 
ing the wording of jury instructions. In re Taylor-Rose, 199 Wn.App. 
866, 880, 401 P.3d 357 (2017). 


Use of generic references to “plaintiff” or “defendant” in lieu of or in 
addition to use of individual names of the parties may provide ease of 
reference and avoid repetition while facilitating understanding and 
gender neutrality. Giving this instruction eliminates the need for repeat- 
ing the instructions for each plaintiff. However, care needs to be taken 
in multiple party cases to use specific instructions as may be required 
when instructing on the law that may be applicable to a particular 
plaintiffs claims or damages. 


When plaintiffs are married or are registered domestic 
partners. While WPI 41.01 applies to all cases involving multiple 
plaintiffs, often the plaintiffs in such cases are married, or may be do- 
mestic partners. Marital community laws are set forth in RCW Chapter 
26.16. Presumably, the same principles that apply to marital communi- 
ties would also apply to state registered domestic partnerships. See, 
e.g., RCW 26.60.015 (expressing legislative intent that state registered 
domestic partners shall be treated the same as married spouses for all 
purposes under state law). 


RCW 26.60.015 provides that state registered domestic partners 
shall be treated the same as married spouses for all purposes under 
state law. RCW 4.22.020 provides that the contributory fault of one 
spouse or one domestic partner shall not be imputed to the other spouse 
or other domestic partner or the minor child of the spouse or domestic 
partner to diminish recovery in an action by the other spouse or other 
domestic partner or the minor child of the spouse or other domestic 
partner, or his or her legal representative, to recover damages caused 
by fault resulting in death or in injury to the person or property, 
whether separate or community, of the spouse or domestic partner. 


RCW 4.08.030 provides that either spouse or either domestic 
partner may sue on behalf of the community. RCW 4.08.040 provides 
that either spouse or either domestic partner may join in all causes of 
action arising from injuries to the person or character of either or both 
of them, or from injuries to the property of either or both of them or 
arising out of any contract in favor of either or both of them. 


In an action for personal injuries, the spouse or domestic partner | 
who sustained personal injuries is a necessary party. RCW 4.08.030(1). 
When the action is for compensation for services rendered, the spouse 
or domestic partner who rendered the services is a necessary party. 
RCW 4.08.030(2). Brown v. Brown, 100 Wn.2d 729, 675 P.2d 1207 (1984), 
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held that recovery for an injury inflicted upon a married person by a 
third-party tortfeasor is the separate property of the injured spouse, 
except to the extent the recovery compensates the community for lost 
wages which would have been community property, or injury-related ex- 
penses that the community incurred. 


[Current as of Gciebel 2021.] 
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WPI 41.03 MULTIPLE PARTIES AND PLEADINGS . 
WPI 41.03 


TWO OR MORE DEFENDANTS—DIFFERENT 
LEGAL DUTIES 


You should decide the case of each defendant sepa- 
rately as if it were a separate lawsuit. The instructions ap- 
ply to each defendant unless a specific instruction states 
that it applies only to a specific defendant. | 


NOTE ON USE 


The giving of this instruction eliminates the need for repeating 
instructions as to each defendant. This instruction does not apply if li- 
ability of the defendants is joint or if the liability of a defendant depends 
upon the liability of another, as in a principal and agent situation. 


If one set of defendants is a marital community or a state registered 
domestic partnership, this instruction should be revised to use the 
names of the defendants. For example: “You should decide the case of 
the defendants Jones and the case of the defendant Smith as if they 
were separate lawsuits.” 


If the only defendants are a marital community or a state registered 
domestic partnership, this instruction must not be used. | 


COMMENT 


See the Comments to WPI 41.01 (Two or More Plaintiffs—Separate 
Claims) and WPI 41.04 (Fault to be Apportioned). 


[Current as of September 2021.] ‘ 
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MULTIPLE PARTIES AND PLEADINGS WPI 41.04 
WPI 41.04 
FAULT TO BE APPORTIONED 


If you find that more than one entity was negligent, 
you must determine what percentage of the total negli- 
gence is attributable to each entity that proximately 
caused the [injury] [damage] to the plaintiff. The court will 
provide you with a special verdict form for this purpose. 
Your answers to the questions in the special verdict form 
will furnish the basis by which the court will apportion 
damages, if any. 


Entities may include the defendant(s), [the plaintiff(s)] 
[and] [the person(s) injured] [the person(s) incurring prop- 
erty damage] [third-party defendant(s)] [entity or entities 
not party to this action]. 


NOTE ON USE 
Use for all actions involving the fault of more than one entity. 


Use WPI 21.10 (Burden of Proof—Entities Not Party to the Action) 
with this instruction, if entities not party to the action have been identi- 
fied as probably causing the plaintiffs injury or damage. 


See WPI Chapter 45 (Forms of Verdicts) for the appropriate verdict 
form to be used with this instruction. 


For a case involving nondelegable duty, see WPI 12.09. 
Use bracketed material as applicable. 
COMMENT 


| Statutory background. RCW 4.22.070(1), first enacted as part of 
the 1986 Tort Reform Act, states in part: 


In all actions involving fault of more than one entity, the trier of 
fact shall determine the percentage of the total fault which is at- 
tributable to every entity which caused the claimant’s damages, 
except entities immune from liability to the claimant under Title 51 
RCW. The sum of the percentages of the total fault attributed to at- 
fault entities shall equal one hundred percent. The entities whose 
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fault shall be determined include the claimant or person suffering 
personal injury or incurring property damage, defendants, third 
party defendants, entities released by the claimant, entities with 
any other individual defense against the claimant, and entities im- 
mune from liability to the claimant, but shall not include those 
entities immune from liability to the claimant under Title 51 RCW. 
Judgment shall be entered against each defendant except those 
who have been released by the claimant or are immune from li- 
ability to the claimant or have prevailed on any other individual 
defense against the claimant in an amount which represents that 
party’s proportionate share of the claimant’s total damages. 


Welch v. Southland, 134 Wn.2d 629, 634-37, 952 P.2d 162 (1998), 
held that the definition of fault found in RCW 4,22.015 applies when 
apportioning total fault pursuant to RCW 4.22.070. | 


RCW 4.22.015 defines fault as including acts or omissions that are 
in “any measure negligent or reckless toward the person or property of 
the actor or others.” RCW 4.22.015 further requires that there be a 
causal relation between conduct and damages before fault attaches. By 
incorporating the terms “negligence” and “proximate cause,” this 
instruction reflects that. both the definition of fault and the causal rela- — 
tionship requirement set forth in RCW 4.22.015 are applicable to RCW 
4.22.070(1). , | 


RCW 4.22.070(1) further provides that the liability of each 
defendant shall be several unless a party was acting in concert with an- 
other party or person (see WPI 50.20 et seq.), or when a person was act- 
ing as an agent or servant of the party, or the trier of fact determines 
the claimant or party suffering bodily injury or incurring property dam- 
ages was not at fault. If it is determined that the claimant or the person 
injured or damaged was not at fault, the defendants against whom judg- 
ment is entered are jointly and severally liable for the sum of their 
proportionate shares of the claimant’s total damages. 


Actions re: hazardous or solid waste disposal sites exempt. 
RCW 4.22.070 does not apply to actions relating to hazardous or solid 
waste disposal sites, actions arising from the tortious interference with 
contracts or business relations, or actions arising from the manufacture 
or marketing of a fungible product in a generic form which contains no 
clearly identifiable shape, color, or marking. RCW 4.22.070(3). 


Immunity. Shelton v. Azar, Inc., 90 Wn.App. 923, 929-31, 954 P.2d 
352 (1998), held that under RCW 4.22.070 a trier of fact may not assign 
fault to an entity immune from liability under the exclusive remedy 
provisions of the Industrial Insurance Act. A similar result was reached 
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in Thoen v. CDK Construction Services, Inc., 13 Wn.App.2d 174, 466 
P.3d 261 (2020), where the Court of Appeals held that the trier of fact 
could not assign fault to a subcontractor who was immune from liability 
under the Industrial Insurance Act. 


Gilbert H. Moen Co. v. Island Steel Erectors, Inc., 128 Wn.2d 745, 
912 P.2d 472 (1996), held that a general contractor can be indemnified 
by the subcontractor to the extent of the subcontractor’s negligence for 
payments required to be made for injuries to the subcontractor’s em- 
ployee pursuant to an indemnification agreement meeting the require- 
ments of RCW 4.24.115(1)(b), provided that the subcontractor expressly 
waives immunity under industrial insurance, Title 51, and such waiver 
was mutually negotiated by the parties. Accord, Vargas v. Inland Wash. 
LLC, 194 Wn.2d 720, 742-48, 452 P.3d 1205 (2019). 


For a discussion of the method of apportioning damages under RCW 
4.22.070 when there is a defendant who settles or a defendant who is 
immune from judgment, see Washburn v. Beatt Equip. Co., 120 Wn.2d 
246, 294, 840 P.2d 860 (1992); Gerrard v. Craig, 122 Wn.2d 288, 857 
P.2d 1083 (1993). 


Workplace safety. Washington courts have held that property 
owners, subcontractors, and general contractors may have non-delegable 
duties to provide a safe workplace, in addition to “direct” and “vicari- 
ous” liability for work site accidents. Particular care should be taken in 
these circumstances to instruct the jury as to common law and statu- 
tory duties, proximate causation, and allocation of fault as may be ap- 
propriate under the facts of a given case. See, e.g., Vargas, 194 Wn.2d 
at 730-31 (general contractor); Afoa v. Port of Seattle, 191 Wn.2d 110, 
115, 421 P.3d 903 (2018) (property owner); Thoen, 13 Wn.App 2d 174 
(general contractor). See discussions in WPI 50.11 (Independent 
Contractor—Definition) and WPI 12.09 (Nondelegable Duties). 


For further discussion, see DeWolf & Allen, 16 aa Macha Practice, 
Tort Law and Practice § 4:15 (5th ed). 


Raising the allocation issue. In Wicd v. Children’s Orthopedic 
Hospital and Medical Center, 123 Wn.2d 15, 25-26, 864 P.2d 921 (1993), 
the court stated: 


RCW 4.22.070 is not self-executing. It does not avabaeuti ale apply 
to each case where more than one entity could theoretically be at 
fault. Either the plaintiff or the defendant must present evidence of 
another entity’s fault to invoke the statute’s allocation procedure. 
Without a claim that more than one party is at fault, and sufficient 
evidence to support that claim, the trial judge cannot submit the is- 
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sue of allocation to the jury. Indeed, it would be improper for the 
judge to allow the jury to allocate fault without such evidence. If 
the plaintiff signals an intention to present evidence of fault solely 
against one defendant, as in this case, it is incumbent upon the 
defendant to provide proof that more than one entity was at fault. 


See also Henderson v. Tyrrell, 80 Wn. App. 592, 910 P.2d 522 (1996). 


Under RCW 4.22. 070(1), any party se a proceeding can assert that 
another person is at fault. Adcox, 123 Wn.2d at 25; Mailloux v. State 
Farm Mut. Auto. Ins. Co., 76 Wn.App. 507, 511, 887 P.2d 449 (1995). 
Only the plaintiff, ae Ses can assert that another person is liable to 
the plaintiff. Mailloux, 76 Wn.App. at 511. If no one proves fault, the 
other person is neither at fault nor liable to the plaintiff. Adcox, 123 
_ Wn.2d at 25— 26; Mailloux, 76 Wn. App. at 511. If the plaintiff proves 
that a party’s fault is a proximate cause of the plaintiffs damages, the 
party at fault is also liable to the plaintiff, and judgment is entered as 
set forth in the statute. Mailloux, 76 Wn.App. at 511-12. 


If a party other than the plaintiff proves fault that is a proximate 
cause of the plaintiffs damages, the person at fault is not liable to the 
plaintiff—the plaintiff has made no claim against him or her, but his or 
her fault nevertheless operates to reduce the proportionate share of 
damages that the plaintiff can recover from those against whom the 
plaintiff has claimed. Mailloux, 76 Wn,App. at 512. A person is not li- 
able to the plaintiff, much less jointly and severally, if he or she has not 
been named by the plaintiff. Mailloux, 76 Wn.App. at 511. 


Single defendant. In Anderson v. City of Seattle, 123 Wn.2d 847, 
873 P.2d 489 (1994), the court held that, in an action in which the claim- 
ant or damaged party is not at fault, joint and several liability does not 
arise under RCW 4.22.070(1)(b) unless two or more defendants have a > 
final judgment entered against them. If a final judgment is entered in 
such an action against a single defendant, then the defendant is sever- 
ally liable for its proportionate share of fault regardless of whether fault 
is apportioned among others. Anderson, 123 Wn.2d at 852; see also : 
Kottler v. State, 186 Wn.2d 437, 963 P.2d 834 (1998)... | 


Children. In Price v. Kitsap Transit, 125 Wn.2d 456, 886 P.2d 556 — 
(1994), the court held that children under six years of age are incapable 
of fault as that term is used in RCW 4.22.070(1) and are not entities to 
whom fault may be apportioned under the statute. In Smelser v. Paul, 
188 Wn.2d 648, 398 P.3d 1086 (2017), the Washington Supreme Court 
held that no tort action exists under Washington law for negligent 
supervision of a child by a parent. Therefore, an award to the parents 
for injury to their child could not be offset by the jury's apportionment 
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of 50 percent fault to the father for negligent supervision. Where no tort 
exists, no legal duty could be breached and no fault of the parent could 
be attributed or apportioned under RCW 4.22.070(1). Smelser, 188 
Wn.2d at 656. 


Intentional acts. In Welch v. Southland Corp., 134 Wn.2d 629, 
952 P.2d 162 (1998), the court held that intentional acts are not included 
in the statutory definition of fault. Therefore, a negligent tortfeasor can- 
not apportion liability to an intentional tortfeasor. Tegman v. Accident 
& Med. Investigations, Inc., 150 Wn.2d 102, 111-19, 75 P.3d 497 (2003); 
Welch, 134 Wn.2d at 634-37. Tegman requires that a jury segregate 
damages caused by intentional tortfeasors from those caused by 
negligent tortfeasors. Tegman, 150 Wn.2d at 115-17. An intentional 
tortfeasor can still be found to be the sole proximate cause of an injury 
or event. For further discussion of Tegman and related issues, see the 
Comment to WPI 15.04 (Negligence of Defendant Concurring with Other 
Causes). 


In Porter v. Kirkendoll, 194 Wn.2d 194, 208-09, 449 P.3d 627 (2019), 
the Washington Supreme Court held that timber trespass is not an 
intentional tort. Strict liability applies to timber trespass, including a 
right to contribution under RCW 4.22.015. | 


Entities not identified in statute. In In re Arbitration of Fortin, 
82 Wn.App. 74, 914 P.2d 1209 (1996), overruled on other grounds by 
Price v. Farmers Insurance Company of Washington, 133 Wn.2d 490, 
946 P.2d 388 (1997), the court, citing RCW 4.22.070(1), held that the 
Legislature did not intend to limit the attribution of fault to only those 
entities specifically identified in the statute. The court in Fortin further 
concluded that phantom drivers are entities to which fault may be 
attributed. Fortin, 82 Wn.App. at 85. | 


For discussions of various issues arising under RCW 4.22.070, see 
generally Estes, Contribution, Indemnification, and Subrogation after 
Washington’s Tort Reform Acts, 21 Seattle U. L.Rev. 69 (1997); Sisk, 
Comparative Fault and Common Sense, 30 Gonzaga L. Rev. 29 (1994); 
Weaver, Jury Instructions on Joint and Several Liability in Washington 
State, 67 Wash. L. Rev. 457 (1992); Peck, Washington’s Partial Rejection 
and Modification of the Common Law Rule of Joint and Several Liability, 
62 Wash. L. Rev. 233 (1987). 


I Current as of October 2021 of 
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COUNTERCLAIM—CROSS-CLAIM—THIRD-PARTY 
CLAIM 


There are multiple claims in this case. The instruc- 
tions apply to all claims unless a specific instruction 
states that it applies only to a specific claim. 


NOTE ON USE: 


This instruction should be given after an instruction on thers issues 
from WPI wee haa? 20 (Issues in the Case). 


COMMENT 


Practitioners should carefully review the other written instructions 
to make sure that any instruction that applies to fewer than all claims 
clearly states this limitation. Special attention should be paid to the 
instructions setting out the issues in the case (see WPI Chapter 20) and 
the burden of proof (see WPI Chapter 21), See also the Comments to 
WPI 41.01 (Two or More Plaintiffs—Separate Claims) and WPI 41.04 
(Fault to be Apportioned). 


[Current as of September 2021.]/ 
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AGENCY AND PARTNERSHIP—TORTS 


WPI 50.00 
WPI 50.01 
WPI 50.02 


WPI 50.02.01 


WPI 50.03 


WPI 50.04 


WPI 50.05 
WPI 50.07 


WPI 50.10 
WPI 50.11 


WPI 50.11.01 


WPI 50.12 


WPI 50.13 
WPI 50.14 
WPI 50.18 


WPI 50.20 


Introduction 


Agent and Principal—Definition 


Agent—Scope of Authority Defined 

Agent—Scope of Apparent Authority Defined 

Act of Agent Is Act of Principal 

Both Principal and Agent Sued—No Issue As to Agency 
or Authority 

Principal Sued But Not Agent—No ibe As to Agency 
or Authority 

Principal: Sued But Not Monat Aeonce or Authority 
Denied 

Deviation From Authority 

Independent Contractor—Definition 

Distinguishing Between Agents and Independent 
Contractors 

Partnership—Definition 

Partnership—Scope of Partnership Business Defined 

Act of Partner Is Act of All Partners 

Corporation Acts Through Its Employees—No Issue As 
to Scope of Agency | 

Acting in Concert—RCW 4.22.070—Definition 


WPI 50.00 
INTRODUCTION 


Scope of chapter. The instructions are intended for use in tort ac- 
tions in which plaintiff seeks to establish the vicarious liability of a 
principal for the tortious conduct of an agent committed while acting 
within the scope of employment. Liability in these situations is founded 
upon the maxim of “respondeat superior.” 


- This chapter does not cover the following: (1) actions based on 
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contract law or other non-tort theories of recovery; (2) actions based on 
tort theories other than respondeat superior (such as an employer’s 
negligent supervision of employees); or (3) actions between principals 
and agents. The instructions contained in this Chapter 50 were not 
drafted to do double or multiple duty. If at times they can be so used, 
this is purely coincidental and requires the exercise of caution. 


Instructing jurors in terms of “principal and spel ” The 
instructions in this chapter use the terms “principal and agent” instead 
of “master and servant.” The WPI Committee believes that the defini- 
tion of “principal and agent” in WPI 50.01 is easily grasped by jurors. In 
a case involving a traditional employment relationship, however, the 
terms “employer and employee” might be clearer, The Restatement | 
(Second) of Agency uses the terms “principal and agent” and “master 
and servant” in a technical sense to distinguish agents in general from 
the agents for whose acts vicarious responsibility will lie. See Restate- 
ment (Second) of Agency §§ 1, 2, 219, 220, 250 (1958). The Comments in 
this chapter, however, may reflect the terminology used in the cases be- 
ing discussed. Like the Restatement (Third) of Agency, the Washington 
Pattern Jury Instructions no longer use the phrase “master and 
servant.” See Restatement (Third) of Agency §§ 1.01-.02, 2.04, 7.07—.08 
(2006). 


Organization of chapter. This chapter contains general instruc- 

tions defining an agent (WPI 50.01), defining scope of authority (WPI 
50.02) and advising the jury of the legal effect thereof (WPI 50.03). 
There are also more specific instructions, WPI 50.04—.07, aimed at giv- 
ing the jury direction in returning verdicts against the proper | 
defendants in varying situations of liability. If the more specific instruc- 
tions are used, make sure they fit the particular case. It may be neces- 
sary to vary the language of these instructions. 


The same is true for partnership cases. The general instructions 
are WPI 50.12 (Partnership—Definition), WPI 50.13 (Partnership— 
Scope of Partnership Business Defined), and WPI 50.14 (Act of Partner 
is Act of all Partners), and the specific instructions are WPI 50.15 
(Partner—Liability of—No Issue as to Partnership, Agency, or Scope of 
Authority), WPI 50.16 (Partnership—Existence Admitted—Scope of 
Partnership Business in Issue—Effect), and WPI 50.17 (Partnership— 
Existence of Partnership in Issue—Effect). Pattern instructions cannot 
fit all cases. Their purpose is to present a pattern to be apApPad as 
needed. 


This chapter also contains instructions (WPI 50.20 through 50.24) 
for actions in which there is an issue whether a defendant was acting i in 
concert with another party or person. Bee RCW 4.22.070(1). 
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WPI 50.01 
AGENT AND PRINCIPAL—DEFINITION 


An agent is a person employed under an express or 
implied agreement to perform services for another, called 
the principal, and who is subject to the principal’s control 
or right to control the manner and means of performing 
the services. [One may be an agent even though he or she 
receives no payment for services.] [The agency agreement 
may be oral or in writing.] 


NOTE ON USE 


Use bracketed material as applicable. For the scope of this instruc- 
tion, see WPI 50.00 (Introduction). 


Use this instruction only when there is an issue as to the existence 
of agency. Use WPI 50.03 (Act of Agent is Act of Principal) with this 
instruction. If the issue is whether the agent was acting within the 
scope of authority, use WPI 50.02 (Agent—Scope of Authority Defined). 
If the issue is whether a person is an agent or independent contractor, 
use WPI 50.11 (Independent Contractor—Definition) and 50.11.01 
(Distinguishing Between Agents and Independent Contractors) along 
with this instruction. 


COMMENT 


Characteristics of agency relationship. The essential elements 
of an agency relationship are control over the manner in which the 
work is performed and consent. Yong Tao v. Heng Bin Li, 140 Wn.App. 
825, 831, 166 P.3d 1263 (2007); O’Brien v. Hafer, 122 Wn.App. 279, 283, 
93 P.3d 930 (2004). The definitions of agent and employee have been ap- 
proved in many Washington cases. See, e.g., CKP, Inc. v. GRS Constr. 
Co., 63 Wn.App. 601, 607—08, 821 P.2d 63 (1991) (definition of agent); 
Chapman y. Black, 49 Wn.App. 94, 98-99, 741 P.2d 998 (1987) (defini- 
tion of employee); Hollingbery v. Dunn, 68 Wn.2d 75, 79-81, 411 P.2d 
431 (1966) (definition of employee). 


In the absence of actual exercise of control, a principal-agent rela- 
. tionship exists if the principal has the right of control over the manner 
and means by which the work is accomplished. Chapman, 49 Wn.App. 
at 99 (the right of control is the “crucial factor”); O’Brien, 122 Wn.App. 
at 283 (same). For a more detailed discussion of the significance of the 
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right to control in distinguishing between agents and independent 
contractors, see Massey v. Tube Art Display, Inc., 15 Wn.App. 782, 
786-87, 551 P.2d 1387 (1976); McLean v. St. Regis Paper Co., 6 Wn.App. 
727, 729-30, 496 P.2d 571 (1972); Comment to WPI 50.11 dependent 
Contractor). 


Both the principal and the agent must consent to the relationship. 
O’Brien, 122 Wn.App. at 283; Stansfield v. Douglas Cnty., 107 Wn.App. 
1,17, 27 P.3d 205 (2001). 


An agency may be express or implied. See King v. Riveland, 125 
Wn.2d 500, 507, 886 P.2d 160 (1994); Barker v. Skagit Speedway, Inc., 
119 Wn.App. 807, 814, 82 P.3d 244 (2008); Stansfield, 107 Wn.App. at 
17-18. 


An ast need not be paid for services in order to qualify as an 
agent. Coombs v. R. D. Bodle Co., 33 Wn.2d 280, 285, 205 P.2d 888 (1949); 
Baxter v. Morningside, Inc., 10 Wn.App. 898, 896-97, 521 P.2d 946 
(1974). 


Factual issues. Whether an agency relationship exists depends on 
a variety of factual issues. See Yong, 140 Wn.App. at 831 (“The exis- 
tence of agency always depends on the facts and circumstances of each 
case.”); Stansfield, 107 Wn.App. at 18; see also WPI 50.11.01 (Distin- 
guishing Between Agents and Independent Contractors) (list of ten fac- 
tors to consider). 


If there are conflicts in the evidence whether the relationship be- 
tween the parties was a principal-agent relationship or an independent 
contractor relationship, or if the evidence is reasonably susceptible of 
more than one inference, the question is one of fact for the jury. If the 
evidence is undisputed, the question is one of law and left to the court 
for its determination. See Chapman, 49 Wn.App. at 99 (trial court erred 
in granting a motion for judgment N.O.V. on the issue of agency and 
control because the evidence was in conflict); O’Brien, 122 Wn.App. at 
284. | 


Loaned employees. In Jones v. Halvorson-Berg, 69 Wn.App. 117, 
121-23, 847 P.2d 945 (1993), the court discussed in detail. the factors 
useful to determine if an employee is “loaned” by one employer to 
another. An employee may become the loaned agent of another by 
submitting to the direction and control of the other with respect to a 
particular transaction or piece of work. However, unless it appears that 
the employee has expressly, or by implication, consented to the transfer 
of his or her services to the new employer, and unless the lender sur- 
renders and the borrower assumes the power of supervision and control, 
_ the employee has not become a loaned agent. 
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For a more detailed discussion of issues relating to agency relation- . 
ships, see DeWolf & Allen, 16 Washington Practice, Tort Law & Practice 
§§ 4.10—.17 (5th ed.). | 


[Current as of November 2021.] 
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WPI 50.02 
AGENT—SCOPE OF AUTHORITY DEFINED 


One of the issues for you to decide is whether (agent's 
name) WaS acting within the scope of authority. 


An agent is acting within the scope of authority if the 
agent is performing duties that were expressly or impliedly 
assigned to the agent by the principal or that were 
expressly or impliedly required by the contract of 
employment. [Likewise, an agent is acting within the scope 
of authority if the agent is engaged in the furtherance of 
the principal’s interests. ] 


NOTE ON USE | 
For the scope of this instruction, see WPI 50.00 (Introduction). 


Use this instruction when there is an issue as to the scope of 
authority. Use WPI 50.03 (Act of pagent is Act of Principal) with this 
instruction. 


Use the bracketed sentence when it would help the jury determine 
the proper scope of authority. 


COMMENT 


In 2011, the Washington Supreme Court stated this test for scope 
of authority is “well-settled.” Rahman v. State, 170 Wn.2d 810, 815, 246 
P.3d 182 (2011). In McGrail v. Department of Labor and Industries, 190 
Wash. 272, 277, 67 P.2d 851 (1937), the court held: 


The test for determining whether an employee is, at a given time, 

_ in the course of his employment, is whether the employee was, at 
the time, engaged in the performance of the duties required of him 
by his contract of employment or by the specific direction of his 
employer, or, as sometimes stated, whether he was engaged at the 
time in the furtherance of the employer’s interests. 


See also Dickinson v. Edwards, 105 Wn.2d 457, 467, 716 P.2d 814 
(1986); Bratton v. Calkins, 73 Wn.App. 492, 498, 870 P.2d 981 (1994). 


It is the general rule that a principal may be held liable for the tor- 
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tious acts of the agent if such acts are done within the scope of employ- 
ment, although the principal may not know or approve of them. See 
Titus v. Tacoma Smeltermen’s Union Local No, 25, 62 Wn.2d 461, 469, 
383 P.2d 504 (1963). Whether acts are committed within the' scope of 
employment is ordinarily a question for the jury. Gilliam v. Dep’t of 
Social & Health Servs., 89 Wn.App. 569, 585, 950 P.2d 20 (1998) pene 
WPI 50.02). 


Vicarious liability does not extend to acts committed by an em- 
ployee who is pursuing his or her own personal interests rather than 
the employer’s, even if the acts were committed during the course of 
employment. See Niece v. Elmview Grp. Home, 131 Wn.2d 39, 48, 929 — 
P.2d 420 (1997); Smith v. Sacred Heart Med. Ctr., 144 Wn.App. 537, 
543, 184 P.3d 646 (2008); Thompson v. Everett Cithic 71 Wn. ae: 548, 
558, 860 P.2d 1054 (1993). 


If an employee was acting outside the scope of employment, al- 
though the employer may not be vicariously liable for the tortious acts, 
the employer may still be liable under other theories, such as negligent 
training or supervision of employees. See Anderson v. Soap Lake Sch. 
Dist., 191 Wn.2d 348, 360-66, 423 P.3d 197 (2018); Niece, 131 Wn.2d at 
48; THompeens 71°Wn.App. at 553. 


[Current as of November 2021.] 
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AGENT—SCOPE OF APPARENT AUTHORITY 
DEFINED | 


One of the issues for you to decide is whether (agent's 
name) Was acting within the scope of apparent authority. 
Apparent authority may only be inferred from the words or 
- conduct of (principal’s name). Apparent authority cannot be 
inferred from the words or conduct of (agent's name). 


To establish that (agent's name) WaS acting within the 
scope of apparent authority, the plaintiff has the burden of 
proving each of the following propositions: ; 


First, that the words or conduct of (principal's name) CON- 
veyed to the plaintiff that (agents name) had the authority to 
perform the particular act On (principal's name)'S behalf; 


Second, that the words or conduct of (principal’s name) 
actually led the plaintiff to believe that (agent’s name) had the 
authority to so act; and © 


Third, that the words or conduct of (principal’s name) WOUIC | 
have led a reasonably careful person under the circum- 
stances to believe that (agent's name) had the authority to so 
act. 


NOTE ON USE 
For the scope of this instruction, see WPI 50.00 (Introduction). 


Use this instruction when there is an issue as to apparent authority. 
Use WPI 50.08 (Act of Agent is Act of Principal) with this instruction. 


COMMENT 


This instruction is derived from King v. Riveland, 125 Wn.2d 500, 
507, 886 P.2d 160 (1994), and State v. French, 88 Wn.App. 586, 595-96, 
945 P.2d 752 (1997). In order to make the instruction easier for jurors to 
understand, WPI 50.02.01 was drafted using “words and conduct” 
instead of the “obvious manifestations” terminology that is found in 
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these cases. No change in. meaning is ek wae with this simplified 
terminology. 


An agent’s apparent authority to bind a principal is determined 
based on the words or conduct of the principal toward a third party. 
King, 125 Wn.2d at 507; French, 88 Wn.App. at 595. In this respect, ap- 
parent authority differs from actual authority, which is determined 
based on the words or conduct of the principal toward the agent. See 
Comment to WPI 50.02 (Agent—Scope of Authority Defined). 


Apparent authority may not be inferred from the acts of the agent. 
French, 88 Wn.App. at 595; Hansen v. Horn Rapids O.R.V. Park, 85 
Wn.App. 424, 430, 9382 P.2d 724 (1997). 


Apparent authority involves both subjective and phiscage Seats, 
The third party must actually believe, based on the principal’s words or 
conduct, that the principal authorized the agent to act, and this belief 
must be reasonable. King, 125 Wn.2d at 507; French, 88 Wn.App. at 
595-96; Hansen, 85 Wn.App. at 430. 3 


[Current as of November 2021.] 
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WPI 50.03 
ACT OF AGENT IS ACT OF PRINCIPAL 


Any act or omission of an agent within the scope of 
apparent) authority is the act or omission of the principal. 


NOTE ON USE 
For the scope of this instruction, see WPI 50.00 Gutreduction). 


| Depending on the questions in issue, use this instruction with one 

or more of the following instructions: WPI 50.01 (Agent and Principal— 
Definition), WPI 50.02 (Agent—Scope of Authority Defined), or WPI 
50.02.01 (Agent—Scope of Apparent Authority Defined). 


Use the bracketed language as appropriate. 
COMMENT 


A principal may generally be hall Hahle for the Ente acts of the 
agent if such acts are performed within the scope of employment, al- 
though the principal may not know or approve of them. Titus v. Tacoma 
Smeltermen’s Union Local No. 25, 62 Wn.2d 461, 469, 383 P.2d 504 
(1963) (citing Restatement (Second) of Agency § 219 (1958)). 


_ The principal is: held vicariously liable if the agent’s acts were com- 
mitted within the scope of either actual or apparent authority. Actual 
and apparent authority are distinct concepts: | 


An agent’s authority to bind his principal may be of two types: 
actual or apparent. Actual authority may be express or implied. 
Implied authority is actual authority, circumstantially proved, 
which the principal is deemed to have actually intended the agent 
to possess. Both actual and apparent authority depends upon objec- 

- tive manifestations made by the principal. With actual authority, 

_ the principal’s objective manifestations are made to the agent; with 
apparent authority, they are made to a third person. 


King v. Riveland, 125 Wn.2d 500, 507, 886 P.2d 160 Soi (citations 
omitted). | 


[\ Current as of November 2021.]/ 
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BOTH PRINCIPAL AND AGENT SUED—NO ISSUE 
AS TO AGENCY OR AUTHORITY 


(Name of principal) aintd filitie of agent) are Sued aS principal and 
agent. (Principal’s name) iS the principal and (agent’s name) is the 
agent. If you find (agent’s name) is liable, then you must find 
that (principal’s name) is also liable. However, if you do not find 
that (agent’s name) iS liable, then (principal’s name) is not liable. 


NOTE ON USE | 
For the scope of this instruction, see WPI 50,00 (Introduction). 


This instruction may be used if it fits the issues in the case or may 
be adapted to fit the facts of the case. If a more general instruction is 
needed, see WPI 50.01 (Agent and Principal—Definition), WPI 50.02 
(Agent—Scope of Authority Defined), WPI 50.02.01 (Agent—Scope of 
Apparent Authority Defined), and WPI 50.03 (Act of Agent is Act of 
Principal). See WPI 50.00 (Introduction). 


Do not use this instruction if the fact of agency is in issue. If agency 
is denied and both principal and agent are sued, use WPI 50.06 (Both 
Principal and Agent Sued—Agency or Authority Denied). If agency is 
denied and the principal only is sued, use WPI 50.07 (Principal Sued 
But Not Agent—Agency or Authority Denied). 


The last sentence of the instruction will need to be modified for any 
case in which there is a basis for imposing liability on the principal 
other than vicarious liability. See discussion in the Comment. 


COMMENT 


The principal is liable for the negligence of the agent. See Comment 
to WPI 50.03 (Act of Agent is Act of Principal). . 


A verdict exonerating the agent also exonerates the principal of 
vicarious liability arising from the acts of the agent. Brink v. Martin, 50 
Wn.2d 256, 258, 310 P.2d 870 (1957); Hansch v. Hackett, 190 Wash. 97, 
102, 66 P.2d 1129 (1937); Morris v. Nw. Imp. Co., 53 Wash. 451, 453, 102 — 
P. 402 (1909). 


If there is some other basis for holding the employer liable for the 
employer’s own acts, such as the negligent supervision of employees, 


aya: 


AGENCY AND PARTNERSHIP WPI 50.04 
the employer will not necessarily escape all liability. See, e.g., Niece v. 
Elmview Grp. Home, 131 Wn.2d 39, 48, 929 P.2d 420 (1997) (an 
employer’s liability under respondeat superior is “entirely independent” 
of actions for negligent hiring, retention, and supervision). 


[Current as of November 2021.] 
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PRINCIPAL SUED BUT NOT AGENT—NO ISSUE AS 
TO AGENCY OR AUTHORITY 


(Agent’s name) WaS the agent Of (principal’s name), and, therefore, 
any act or omission of the agent was the act or omission 


of jpringipalle name). 


| NOTE ON USE 
For the scope of this instruction, see WPI 50.00 (Introduction). 


Do not use this instruction if the fact of agency is in issue. If agency 
is denied and the principal only is sued, see WPI 50.07. If agency is 
denied and both principal and agent are sued, see WPI 50.06. Do not 
use this instruction if the scope of authority is denied. In that event use 
WPI 50.02 (Agent—Scope of Authority Defined) or WPI 50.02.01 
(Agent—Scope of Apparent Authority Defined). | 


COMMENT 


If the agent is not negligent, the principal is not vicariously liable. 
Brink v. Martin, 50 Wn.2d 256, 258, 310 P.2d 870 (1957) (agent was 
dismissed by the trial court). 


[Current as of November 2021. by 
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WPI 50.07 


PRIN CIPAL SUED BUT NOT AGENT—AGENCY OR 
AUTHORITY DENIED 


[Principal's name) iS Sued as the principal and the plaintiff 
claims that (agent’s name) WaS acting as an agent. (Principal’s name) 
[denies that (agent’s name) WaS acting as an agent and] [admits 
that (agent’s name) WaS acting as an agent but denies that the 
agent] was acting within the scope of authority.] 


If you find that (agent’s name) [was the agent Of (principal’s 
name) aNd] was acting within the scope of authority, then 
any act or omission of (agent’s name) Was the act or omission 
of (name of principal). 


If you do not find that (agent’s name) WaS acting [as the 
agent of (principal's name) OF] within the scope of pestiouty then 
(principal’s name) IS not liable. 


NOTE ON USE 
For the scope of this instruction, see WPI 50.00 (Introduction). 


Use bracketed material as applicable. The entire bracketed first 
paragraph may be omitted from this instruction and included instead in 
the statement of the claims and issues in WPI 20.01 (Issues). 


If the instruction is not suitable, see WPI 50.06 (Both Principal and 
Agent Sued—Agency or Authority Denied) or the more general instruc- 
tions, WPI 50.01 (Agent and Principal—Definition), WPI 50.02 (Agent— 
Scope of Authority Defined), WPI 50.02.01 (Agent—Scope of Apparent 
Authority Defined), and WPI 50.03 (Act of Agent is Act of Principal). 


Use WPI 50.01:(Agent and Principal—Definition) with this 
instruction. 


Use this instruction only when there is an issue as to agency. If 
there is no issue as to agency and the principal only is sued, use WPI 
50.05 (Principal Sued But Not Agent—No Issue as to Agency or 
Authority). If there is no issue as to agency and both principal and agent 
are sued, use WPI 50.04 (Both Principal and Agent Sued—No Issue as 
to Agency or Authority). 
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COMMENT 


In Titus v. Tacoma Smeltermen’s Union Local No. 25, 62 Wn.2d | 
461, 469, 383 P.2d 504 (1963), the court held that a union may be liable 
for assaults committed by its members while picketing, providing it is 
done in the furtherance of the union’s business and within the scope of 
employment. The court stated that it is the general rule that a master 
may be held liable for the tortious acts of his servant, although he may 
not know or approve of them, if such acts are done within the scope of 
the employment. Titus, 62 Wn.2d at 469. 


In Nelson v. Broderick & Bascom Rope Co., 53 Wn.2d 239, 332 P.2d 
460 (1958), the principal was sued but not the agent. The principal was — 
not held liable for the acts of the agent committed at a time when the 
agent “was not furthering his master’s business or acting in any man- 
ner pursuant to his master’s authority at the time the injury was 
inflicted.” Nelson, 53 Wn.2d at 242. 


[Current as of November 2021.] 
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WPI 50.10 
DEVIATION FROM AUTHORITY 


| (No special instruction is set forth.) 
~ COMMENT 


No pattern instruction is feasible. Whether an agent’s deviation 
from the scope of authority is so substantial that the principal should 
not be held liable for the actions of the agent depends on many circum- 
stances, which vary widely from. case to case. See the Comment to WPI 
50.02 (Agent—Scope of Authority Defined). 


[Current as of November 2021.] 
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WPI 50.11 
INDEPENDENT CONTRACTOR—DEFINITION 


An independent contractor is a person who under- 
takes to perform work for another but who is not subject 
to that other person’s control of, or right to control, the 
manner or means of performing the work. 


One who engages an independent contractor is not li- 
able to others for the negligence of the Bhs nea 
contractor. | 


NOTE ON USE 
For the scope of this instruction, see WPI 50.00 (Introduction). 


Use this instruction along with WPI 50.01 (Agent and Principal— 
Definition) and WPI 50.11.01 .(Distinguishing Between Agent and Inde- 
pendent Contractor) when there is an issue whether a person is an agent 
or an independent contractor. This instruction is designed for tort cases 
only. | 


Do not use this instruction in cases in which the duty is 
nondelegable. See discussion below and WPI 12.09 Non deleaaa 
_ Duties) for a discussion of work site safety. 


Do not use this instruction for a case in which a litigant is 
prohibited from denying responsibility for the act of the person engaged, 
whether the person hired is an employee, agent, or independent 
contractor. 


COMMENT 


Generally, a principal is liable for the negligence of an agent 
performing within the course and scope of employment, but not for the 
negligence of an independent contractor. See DeWater v. State, 130 
Wn.2d 128, 137, 921 P.2d 1059 (1996). In light of recent case law on this 
topic (see discussion of workplace safety below and in the Comment to 
WPI 12.09 (Nondelegable Duty)), care should be taken in drafting 
instructions under circumstances involving workplace safety. 


The essential difference between the two relationships is the control 
over, or right to control, the manner or means of performing the work. 
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If the employer or principal exercises or retains the right of control over 
the manner or means by which the work is to be performed, then the 
one performing the work is an agent. On the other hand, if the principal 
exercises or retains only the right to control the result of the work and 
not the manner or means by which it is to be accomplished, then the 
one performing the work is an independent contractor. See generally 
Hollingbery v. Dunn, 68 Wn.2d 75, 79-80, 411 P.2d 431 (1966); DeWolf 
& Allen, 16 Washington Practice, Tort Law and Practice § 4.12 (5th ed.). 


The relationship of an independent contractor to the principal is 
not affected because the principal reserves the right to supervise the 
work merely to determine contract compliance. Epperly v. City of 
Seattle, 65 Wn.2d 777, 785, 399 P.2d 591 (1965). 


For the factors or elements that should be taken into consideration 
in determining whether one is an agent (employee) or an independent 
contractor, see WPI 50.11. o1 (Distinguishing Between Agents and Inde- 
pendent Contractors). 


_. Many fact-specific exceptions exist to the rule exempting a contract- 
ing party for the negligence of an independent contractor. See DeWolf & 
Allen, 16 Washington Practice, Tort Law and Practice § 4.15 (5th ed.); 
Restatement (Second) of Torts § 409 cmt. b (1965); Kelley v. Howard S. 
Wright Constr. Co., 90 Wn.2d 323, 330-34, 582 P.2d 500 (1978) (discuss- 
ing three exceptions). 


See the Comment to WPI 50.01 (Agent and Principal—Definition), 
for a discussion concerning when the question of an independent 
contractor relationship should go to the jury. 


Worksite safety. The Washington Supreme Court found that a 
general contractor had a nondelegable duty to provide a safe workplace 
for all persons. Vargas v. Inland Wash. LLC, 194 Wn.2d 720, 731-34, 
452 P.3d 1205 (2019); Thoen v. CDK Constr. Servs. Inc, 18 Wn.App. 2d 
174, 466 P.3d 261 (2020). Because these cases involved specific facts, 
regulations, and legal issues, it is difficult at this time to develop pat- 
tern jury instructions or verdict forms on the topic of worksite safety. In 
addition, it may be that a trial court will resolve, as a matter of law, 
that a nondelegable duty exists with respect to worksite safety. In that 
situation, it is possible that the trial court will leave issues of breach of | 
duty, proximate causation, and damages to the jury as a finder of fact. 
Obligations imposed by regulation should be addressed consistent with 
WPI Chapter 60 (Statutory Violations). Existing instructions on 
negligence, proximate cause, and damages will be applicable, along with 
Part V (Multiple Parties and Pleadings—Forms of Verdicts) and may be 
modified to reflect the parties and issues in a particular case. 
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WPI 50.11.01 


DISTINGUISHING BETWEEN AGENTS AND 
INDEPENDENT CONTRACTORS 


You must decide whether (entity 4) was an agent or an 
independent contractor when performing work for centity B). 
This decision requires you to determine whether (entity 3B) 
controlled, or had the right to control, the details of (entity 
A)’S performance of the work. 


[In deciding control or right to control, you should 
consider all the evidence bearing on the question, and 
you may consider the following factors, among others: 


(1) the extent to which, by their agreement, ‘entity B) 
could exercise control over the details of perfor- 
mance of the work by (entity (entity A); 


(2) whether or not (entity A) Was engaged in a distinct 
: occupation or business; 


(3) the kind of occupation, with reference to whether, 
in the locality, the work is usually done under the 
direction of an employer or by a specialist without 
supervision; : 


(4) the skill required in the particular occupation; 
(5) whether (entity A) or (entity B) Supplied the [tools] 


[equipment] [instrumentalities] and place of work 
for the person doing the work; 


(6) the length of time for which (entity 4) was perform- 
ing work for (entity B); 


(7) the method of payment, wheter by the time or 
by the job; 
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(8) whether or not the work was part of the regular 
. business of (entity B); 


(9) whether or not (entity A) and entity B) believed they 
were creating an employment relationship or an 
independent contractor relationship; and — 


(10)... whether (entity B) was or was not in business. 


These factors are of varying importance. All the ao 
tors do not need to be present for veM to make your 
decision.] 


NOTE ON USE 
For the scope of this instruction, see WPI 50.00 aioe 


When a neraenis status ¢ as an agent or an independent contractor is 
in dispute, use this instruction along with WPI 50.01 (Agent and 
Principal—Definition), and WPI 50.11 (Independent Contractor). 


Do not use this instruction to determine application of RCW 
Chapter 49.46, the Washington Minimum Wage Act. See Comment 
below. 


Fill in the blanks with the appropriate names. 


The instruction may be modified to fit the facts of a particular case. 
Use the bracketed material as appropriate. 


COMMENT 


This instruction is based on Restatement (Second) of Agency Section 
220(2) (1958), which Washington courts have adopted as the test for 
distinguishing between agents and independent contractors. See 
Hollingbery v. Dunn, 68 Wn.2d 75, 80-81, 411 P.2d 431 (1966); Massey 
v. Tube Art Display, Inc., 15 Wn.App. 782, 786-87, 551 P.2d 1387 (1976); | 
see also DeWater v. State, 130 Wn.2d 128, 139-40, 921 P.2d 1059 (1996) 
(worker hired by foster parent). 


The language of WPI 50.11.01 differs slightly from that found in 
the Restatement (Second) of Agency, which was written for use by 
lawyers and judges rather than jurors. The WPI Committee removed 
labels such as “employer,” “workman,” “master,” “servant,” and 
“principal,” in favor of referring to the appropriate entities by their own 
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names. WPI 50.11.01 also expands the test in Restatement (Second) of 
Agency section 220(2) (1958) by explaining to jurors that the factors are 
of varying weight and that they relate back.to the crucial issue of 
control. Massey, 15 Wn.App. at 787 (“All of [the factors in the Restate- 
ment test] are of varying importance in determining the type of rela- 
tionship involved, and with the exception of control, not all the ele- 
ments need be present.”). See also Chapman v. Black, 49 Wn.App. 94, 
99, 741 P.2d 998 (1987). 


Rather than list factors to weigh, the Restatement (Third) of Agency 
(which has not yet been adopted in a published opinion in Washington) 
defines what an employee is and focuses on the degree of control the 
principal exercises over the agent. Restatement (Third) of Agency § 7.07 
(2006). According to the Restatement (Third) of Agency, an employee is 
an agent whose principal controls or has the right to control the manner 
and means of the agent’s performance of work, and the fact that work is 
_ performed gratuitously does not relieve a principal of liability. Restate- 
ment (Third) of Agency § 7.07(3) (2006). 


It is error to use this instruction to determine whether a person is 
. an employee or independent contractor for purposes of RCW Chapter 
49.46, the Washington Minimum Wage Act (MWA). In Anfinson v. 
FedEx Ground Package System, Inc., 159 Wn.App. 35, 51-53, 244 P.3d 
32 (2010), affirmed 174 Wn.2d 851, 281 P.3d 289 (2012), the court 
referenced WPI 50.11.01, but held that a different test must be used to 
distinguish between an employee and an independent contractor for 
purposes of the MWA. The economic realities test is “whether, as a mat- 
ter of economic reality, the worker is dependent on the alleged employer” 
rather than “the common-law test of right to control the worker’s 
performance.” Anfinson, 159 Wn.App. at 53. The court cited with ap- 
proval a six-factor economic realities test adopted by the Washington 
Department of Labor and Industries (DLI). Anfinson, 159 Wn.App. at 
54, 


[Current as of November 2021.] 
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WPI 50. 12 
PARTNERSHIP—DEFINITION 


A partnership is an association of two or more 
persons to carry on, as co-owners, a business for profit. 
The members of a partnership are called partners. 


NOTE ON USE 
For the scope of this instruction, see WPI 50.00 (Introduction). 


Use this instruction only when there is an issue as to the existence 
of a partnership. Use WPI 50.14 (Act of Partner is Act of All Partners) 
with this instruction. If the issue is whether the partner was acting 
within the scope of partnership business, use WPI 50,13 (Partnership— 
Scope of Partnership Business Defined). 


COMMENT 
RCW 25.05.005(6). 


Whether a partnership exists depends on the intention of the par- 
ties, ascertained by examining all of the facts and circumstances, includ- 
ing the parties’ actions and conduct. Douglas v. Jepson, 88 Wn. App. 342, 
347, 945 P.2d 244 (1997). | 


[Current as of November 2021.] 
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WPI 50.13 


PARTNERSHIP—SCOPE OF PARTNERSHIP. 
BUSINESS DEFINED 


A partner is acting within the scope of the partnership 
business when doing anything that is either expressly or 
impliedly authorized by the partnership or that is in 
furtherance of the partnership business. 


NOTE ON USE 
For the scope of this instruction, see WPI 50.00 (Introduction). 


Use this instruction when there is an issue whether a partner’s act 
was within the scope of the partnership business. Use WPI 50.14 (Act of 
Partner is Act of All Partners) with this instruction. If the existence of 
the partnership is in dispute, use WPI 50.12 (Partnership—Definition) 
with the instruction. 


COMMENT 


A partnership is bound by a partner’s wrongful acts. RCW 25.05. 
100(1). A partner is an agent of the partnership. RCW 25.05.100(1). 


Liability of one partner for acts of co-partners is founded upon 
principles of agency. Mading v. McPhaden, 50 Wn.2d 48, 55, 308 P.2d 
963 (1957); Melosevich v. Cichy, 30 Wn.2d 702, 712-13, 193 P.2d 342 
(1948); Poutre v. Saunders, 19 Wn.2d 561, 565-66, 143 P.2d 554 (1943). 


The test of liability of co-partners for a tort committed by a member 
of a partnership is whether the wrong committed was within the scope 
of the partnership. RCW 25.05.120(1); Iron v. Sauve, 27 Wn.2d 562, 179 
P.2d 327 (1947) (when negligence of a partner has been imputed to the 
partnership, the negligent partner was either in the immediate perfor-. 
mance of partnership activities, or was using an instrumentality owned 
by the partnership, or using an instrumentality with the express or 
implied authority of the co-partners). . 


[Current as of November 2021.] 
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WPI 50.14 
ACT OF PARTNER IS ACT OF ALL PARTNERS 


An act or omission of a partner within the scope of 
the partnership business is the act or omission of all 
partners. : 


NOTE ON USE | ! 
For the scope of this instruction, see WPI 50.00 (Introduction). 


Use WPI 50.12 (Partnership—Definition) or WPI 50.13 (Partner- 
ship—Scope of Partnership Business Defined), or both of them, with 
this instruction depending upon the questions in issue. 


COMMENT 


See Comment to WPI 50.13 (Partnership—Scope of Partnership 
Business Defined). In Dixon v. Haynes, 146 Wash. 168, 171—72, 262 P. 
119 (1927), the court held that a partnership is liable for the tort of a 
partner committed in the scope of the partnership business. 


A partnership is liable for torts committed by a partner outside the 
scope of the partnership business if the act was authorized by the other 
partners. RCW 25.05.100(2). Additionally, a partnership is liable for 
acts of a “purported partner” having apparent authority to act on behalf 
of the partnership. RCW 25.05.135(2); see also WPI 50.02.01 (agentro 
Scope of Apparent Authority Defined). 


Partnership law generally applies to joint ventures, so that the act 
of one co-venturer may bind the co-venture partnership. Pietz v. . Inder- 
muehle, 89 Wn.App. 503, 509-10, 949 P.2d 449 (1998). 


[Current as of November 2021.] 
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: WPI 50.18 


CORPORATION ACTS THROUGH ITS 
_EMPLOYEES—NO ISSUE AS TO SCOPE OF 
) AGENCY 


(Name of corporation) IS a Corporation. A corporation can act 
only through its officers and employees. Any act or omis- 
sion of an officer or employee is the act or omission of 
the corporation. 


NOTE ON USE 
For the scope of this instruction, see WPI 50.00 (Introduction). 


Use this instruction only when there is no issue as to agency or 
scope of employment. Modify the instruction accordingly if more than 
one party is a corporation. 


COMMENT 


A corporation can act only through its agents, and when its agents 
act within the scope of their actual or apparent authority, their actions 
are the actions of the corporation itself. Am. Seamount Corp. v. Sci. & 
Eng’g Assocs., Inc., 61 Wn.App. 793, 796-97, 812 P.2d 505 (1991); Mauch 
vy. Kissling, 56 Wn.App. 312, 316, 783 P.2d 601 (1989). 


Corporate liability also extends to the agents’ unauthorized acts 
whenever the corporation is deemed to have ratified those acts. See In 
re Spokane Concrete Prods., Inc., 126 Wn.2d 269, 277-78, 892 P.2d 98 
(1995) (corporation that retained benefit is estopped from ultra vires 
defense). 


If an issue exists as to agency or scope of employment, then this 
instruction will have to be modified. The instruction may be modified by 
incorporating language from instructions elsewhere in this chapter ad- 
dressing liability when agency or scope of employment is denied. See, 
e.g., WPI 50.06 (Both Principal and Agent Sued—Agency or Authority 
Denied), WPI 50.07 (Principal Sued But Not Agent—Agency or Author- 
ity Denied), and WPI 50.16 (Partnership—Existence Admitted—Scope 
of Partnership Business in Issue—Effect). 


[Current as of November 2021.] 
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WPI 50.20 AGENCY AND PARTNERSHIP 
WPI 50.20 : 
ACTING IN CONCERT—RCW 4.22.070—DEFINITION | 


Two or more people act in concert if they consciously 
act together in an unlawful manner. It is not necessary 
that they intend to harm the plaintiff. 


NOTE ON USE 


Use this instruction if there is an issue under RCW 4.22.070(1)(a) 
whether a defendant was acting in concert with another party or person. 


Use this instruction with WPI 50.21 (Acting in Concert—RCW 4.22. . 
070—Liability). 


COMMENT 
RCW 4.22.070(1)(a). 


Background. The statute provides in part that the liability of 
multiple defendants shall be several only, except that a “party shall be 
responsible for the fault of another person or for payment of the 
proportionate share of another party where both were acting in concert 

or when a person was acting as an agent or servant of the party.” 


Although RCW 4.22.070 does not define “acting in concert,” the 
Washington Supreme Court held that the Legislature intended the term 
to require two or more people consciously acting together in an unlaw- 
ful manner. Kottler v. State, 186 Wn.2d 437, 448-49, 963 P.2d 834 (1998) 
(incorporating the analysis in Gilbert H. Moen Co. v. Island Steel 
Erectors, Inc., 75 Wn.App. 480, 487, 878 P.2d 1246 (1994), reversed on 
other grounds, 128 Wn.2d 745, 762 n.8, 912 P.2d 472 (1996)). 


This narrow definition replaces the broader definition that the com- 
mon law had gradually developed prior to the passage of the Tort 
Reform Act. Gilbert H. Moen Co., 75 Wn.App. at 486-88. However, the 
narrow definition adopted in Kottler does not necessarily apply to all 
claims of concerted action arising under the common law. See Martin v. 
Abbott Lab’ys, 102 Wn.2d 581, 596-99, 689. P.2d 368 (1984) (generally 
discussing the common law theory of concerted action). | 


The narrow definition excludes mere concurrent tortfeasors by 
requiring that the actors consciously combined their actions; it excludes 
mere co-conspirators by requiring that each of the actors actively 
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participated in the unlawful conduct. See Gilbert H. Moen Co., 75, 
Wn.App. at 486. 


Although all tortfeasors must actively engage in the conduct, there | 
is no requirement that they intend to harm the plaintiff. Gilbert H. 
Moen Co., 75 Wn.App. at 487; Yong Tao v. Heng Bin Li, 140 Wn.App. 
825, 832, 166 P.3d 1263 (2007). | 


Terms not yet defined. The courts have not yet defined the key 
terms “consciously” and “unlawful manner” in the context of this 
instruction. The only guidance for practitioners is the court’s comment 
in Gilbert H. Moen Co. that the word “consciously” is not limited to 
intentional conduct: 


Moen objects that [the narrow definition] would restrict acting in 
concert to intentional torts, which are already not included in 
proportional fault. This is not an accurate [analysis of the narrow 
definition]. Action in concert requires only that the actors con- 
sciously act together in an unlawful manner. It does not require 
that they intend to harm the plaintiff. Sisk cites “highway drag- 
racing in which an innocent bystander is injured” as an example. 


Gilbert H. Moen Co., 75 Wn.App. at 487 (quoting Sisk, Interpretation of 
the Statutory Modification of Joint and Several Liability: Resisting the 
Deconstruction of Tort Reform, 16 U.Puget Sound L.Rev. 1, 108 (1992)). 


For additional discussion of “acting in concert,” see DeWolf & Allen, 
16 Washington Practice, Tort Law & Practice § 13.11 (5th ed.). 


[Current as of November 2021.] 
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PART VII 
STATUTORY VIOLATIONS 
CHAPTER 60 


STATUTORY VIOLATIONS 


WPI 60.01.01 Violation of Statute, Ordinance, or Administrative 
Rule—Negligence Per Se 
- WPI 60.03 Violation of Statute, Ordinance, Administrative Rule, 
| or Internal Governmental Policy—Evidence of 
Negligence © 
WPI 60.04 Standard of Ganduce for Child—Violation of Statute, 
Ordinance, or Administrative Rule 


WPI 60.01.01 


VIOLATION OF STATUTE, ORDINANCE, OR 
ADMINISTRATIVE RULE—NEGLIGENCE PER SE 


The violation, if you find any, of a [statute] [ordinance] 
[administrative rule] relating to 


[electrical fire safety] 
[the use of smoke alarms] 


[sterilization of needles and instruments used in the 
practice of [body art] [body piercing] [tattooing] [or] 
[electrology] [or other precaution against the spread of 
disease] : 


[driving while under the influence of alcohol or any 
drug] 


is negligence as a matter of law. Such negligence has 
the same effect as any other act of negligence. 
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[While such a violation is, generally speaking, negli- 
gence as a matter of law, it is not negligence if it is due to 
some cause beyond the violator’s control that ordinary 
care could not have guarded against.] 


NOTE ON USE » 


Use this instruction if the statute, ordinance, or administrative rule 
violated relates to one of the subject areas for which negligence per se 
applies under RCW 5.40.050: electrical fire safety, the use of smoke 
alarms, sterilization of needles or instruments used in the practice of 
body art, body piercing, tattooing, or electrology (or other precaution 
against the spread of disease), or driving while under the influence. For 
other violations, use WPI 60.03 (Violation of Statute, Ordinance, 
Administrative Rule, or Internal Governmental Policy—Evidence of 
Negligence). 7 


This instruction should be given immediately following the enact- 
ment or enactments to which it refers. To instruct the jury about the 
provisions of a particular enactment, see WPI 60.01 (Statute, Ordinance, 
or Administrative Rule). 


If a child has violated a statute, ordinance or administrative rule, 
see WPI 60.04 (Standard of Conduct for Child—Violation of Statute, 
Ordinance, or Administrative Rule). 


Use the bracketed material as applicable. 
| COMMENT 


RCW 5.40.050. The statute sets forth the general rule that viola- 
tions of law may be evidence of negligence but do not constitute 
negligence per se. See WPI 60.03 (Violation of Statute, Ordinance, 
Administrative Rule, or Internal Governmental Policy—Evidence of 
Negligence). | : 


As an exception to that general rule, the statute provides in part: 


[A]ny breach of duty as provided by statute, ordinance or adminis- 
trative rule relating to (1) electrical fire safety, (2) the use of smoke 
alarms, (3) sterilization of needles and instruments used by persons 
engaged in the practice of body art, body piercing, tattooing, or 
electrology, or other precaution against the spread of disease, as 
required under RCW 70.54.350, or (4) driving while under the influ- 
ence of intoxicating liquor or any drug, shall be considered 
negligence per se. 
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RCW 5.40.050. . 


In Chester vy. Deep Roots Alderwood, LLC, 193 Wn.App. 147, 371 
P.38d 113 (2016), the court held that absent any statute or regulation 
that created a duty for tattoo artists to use sterile ink, a tattoo artist, 
who allegedly used ink that appeared to have been contaminated while 
being manufactured, was not negligent per se for the plaintiffs adverse 
reaction to the ink. : 


To be consistent with other instructions the WPI. Committee chose 
to use the phrase “violation of’ rather than the phrase “breach of a duty 
_imposed by” employed in RCW 5.40.050. 

\ : 


By restricting its use to enactments relating to specific subjects, 
RCW 5.40.050 significantly limits the doctrine of negligence per se. 
Prior to. August 1, 1986, Washington followed the rule that the violation 
of any statute, ordinance, or administrative rule having the force of law 
constituted negligence per se. 


Not every violation of an enactment or administrative rule relating 
to electrical fire safety, smoke alarms, improper sterilization of needles 
(and related activities), or driving while under the influence will consti- 
tute negligence per se. As a matter of law, the statute, ordinance, or 
administrative rule violated must still meet the test set forth in Restate- 
ment (Second) of Torts section 286 (1965), before the jury may be 
instructed concerning negligence per se. See the discussion in the Com- 
ment to WPI 60.03 (Violation of Statute, Ordinance, Administrative 
Rule, or Internal Governmental Policy—Evidence of Negligence). 


Although the violation of certain statutes, ordinances, or adminis- 
trative rules may be negligence per se, it does not follow that compli- 
ance always constitutes ordinary care. The statutory standard is only a 
minimum standard, and does not necessarily preclude a finding of 
negligence for failure to take additional precautions. See Robison V. 
Simard, 57 Wn.2d 850, 852, 360 P.2d 153 (1961). 


RCW 5.40.050 does not mention justification or excuse as a basis to 
avoid the imposition of the doctrine. However, cases decided prior to the 
enactment of the 1986 law are clear that justification or excuse may be 
asserted by the violator. See Wood v. Chi., M., St.P. & Pac. R.R. Co., 45 
Wn.2d 601, 277 P.2d 345 (1954); Bissell v. Seattle Vancouver Motor 
Freight, Ltd., 25 Wn.2d 68, 168 P.2d 390 (1946). 


[Current as of February 2021.] 
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VIOLATION OF STATUTE, ORDINANCE, 
ADMINISTRATIVE RULE, OR INTERNAL 
GOVERNMENTAL POLICY—EVIDENCE OF 
NEGLIGENCE | 


The violation, if any, of a [statute] [ordinance] [admin- 
istrative rule] [internal governmental policy] is not neces- 
sarily negligence, but may be considered by you as evi- | 

dence in determining negligence. 


[Such a violation may be excused if it is due to some 
cause beyond the violator’s control, and that ordinary care 
could not have guarded against.] 


NOTE ON USE 


Use this instruction if the statute, ordinance, or administrative rule 
violated does not-relate to electrical fire safety, the use of smoke alarms, 
sterilization of needles (and related activities), or driving while under 
the influence. For such violations, use WPI 60.01.01 (Violation of Stat- 
ute, Ordinance, or Administrative Rule—Negligence Per Se). | 


If a child has violated a statute, ordinance or administrative rule, 
see WPI 60.04 (Standard of Conduct for Child—Violation of Statute, 
Ordinance, or Administrative Rule). 


Use bracketed material as applicable. 
COMMENT 


Effect of RCW 5.40.050. RCW 5.40.050 provides, in part: “A breach 
of a duty imposed by statute, ordinance, or administrative rule shall not 
be considered negligence per se, but may be considered by the trier of 
fact as evidence of negligence . . .” To be consistent with other instruc- 
tions, the WPI Committee chose to use the phrase “violation of” rather 
than the phrase “breach of duty imposed by” used in RCW 5.40.050. 


In order for a statute, ordinance, or administrative rule to be admis- 
sible on the issue of negligence, the enactment must satisfy the test set 
forth in Restatement (Second) of Torts section 286 (1965). See Schooley 
v. Pinch’s Deli Mkt., Inc., 184 Wn.2d 468, 474-75, 951 P.2d 749 (1998). 
Pursuant to section 286, the purpose of the legislative enactment or 
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administrative regulation must be found by the trial court exclusively 
or in part: 


(a) to protect a class of persons which includes the one whose 
interest is invaded, and 


(b). to protect the papacular interest which is invaded, and | 


(c) to protect that interest against the kind of harm which has 
resulted, and 


(d) to protect that Hibevede against the uaa tall hazard from 
which the harm results. , 


Restatement (Second) of Torts § 286 (1965). 


_In Estate of Kelly v. Falin, 127 Wn.2d 31, 896 P.2d 1245 (1995), the 
court held that a violation of a criminal statute constitutes evidence of 
negligence only if the statute was intended to protect both the person 
bringing the action and the particular interest involved. 


The violation of a statute, ordinance, or administrative rule is ac- 
tionable only if it was a proximate cause of the accident or injury in 
question. Ward v. Zeugner, 64 Wn.2d 570, 392 P.2d 811 (1964). If there 
is a prima facie causal connection and if the requirements of Restate- 
ment (Second) of Torts section 286 (1965) are met, the proximate cause 
question is for the jury. Kness v. Truck Frpilen Equip. Co., 81 Wn.2d 
251, 501 P.2d 285 (1972). 


Regarding the bracketed sentence, see the Comment to WPI 60.01.01 
(Violation of Statute, Ordinance, or Administrative Rule—Negligence 
Per Se). | 


In Hansen v, Friend, 118 Wn.2d 476, 824 P.2d 483 (1992), a case 
filed after the effective date of the 1986 Tort Reform Act, the court held 
that RCW 66.44.270(1), which makes it a criminal act for any person to 
furnish liquor to a minor, also imposes a duty of care on social hosts not 
to serve liquor to minors. The court, citing RCW 5.40.050, stated that if 
a social host breaches his or her duty not to furnish liquor to a minor, 
the trier of fact may consider the breach as evidence of negligence, 
rather than negligence per se. The Hansen court cited WPI 60.03 with 
approval for the proposition that a statutory violation is not negligence 
if the violation is due to some cause beyond the violator’s control, and 
- ordinary care could not have guarded against the violation. Hansen, 
118 Wn.2d at 483. 


It may be reversible error not to instruct on a statutory violation. 
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In Trueax v. Ernst Home Center, Inc., 70 Wn.App. 381, 853 P.2d 491 
(1993), the court held that it was reversible error not to give a proposed 
instruction that all signs must have vertical clearance above the 
sidewalk grade of at least ten feet because the proposed instruction cor- 
rectly stated the law under the applicable city ordinance. The court 
noted that while violation of the ordinance was not negligence per se, it 
was evidence of negligence under RCW 5.40.050, and the failure to give 
the proposed instruction did not allow the plaintiff to argue her theory 
of the case to the jury. 


The Washington Supreme Court ultimately reversed the Court of 
Appeals in Trueax on the technical grounds that trial counsel’s objection 
had not cited the correct applicable statute. Trueax v. Ernst Home Ctr., 
Inc., 124 Wn.2d 334, 878 P.2d 1208 (1994); see also Barrett v. Lucky 
Seven Saloon, Inc., 152 Wn.2d 259, 96 P.3d 386 (2004) (reversible error 
not to instruct on RCW 66.44.200—the commercial host statute—in a 
case in which the plaintiff was injured by allegedly over-served driver, 
as persons injured by intoxicated drivers are within the class of persons 
the statute was designed to protect). But see Quynn v. Bellevue Sch. 
Dist., 195 Wn.App. 627, 383 P.3d 1053 (2016) (administrative definition 
of harassment included in the statute applicable to school districts did 
not apply when that claim was pled in common law; the instruction 
based on RCW 28A.300.285(1),(2) was in error). 


A court cannot find negligence as a matter of law merely because a 
statutory duty was violated without justification or excuse; rather, the 
court must determine whether, in light of all the evidence, reasonable 
minds could differ on whether the defendant used ordinary care. Mathis 
v. Ammons, 84 Wn. App. 411, 928 P.2d 431 (1996). 


In Yurkovich v. Rose, 68 Wn. App. 643, 653, 847 P.2d 925 (1993), the 
trial court directed a verdict of negligence against the defendant, reserv- 
ing causation for the jury. Finding no abuse of discretion, eS appellate 
court stated: 


We 6 not interpret RCW 5.40.050 as meaning that a trial court 
cannot under any circumstances find negligence as a matter of law 
where the violations of statutes, ordinances, or administrative rules 
are involved. The statute eliminates evidence of a violation alone 
being used to support a finding of negligence per se. It permits a 
defendant to explain the circumstances and show excuse or or Justifice: 
tion for the apparent violation. 


Yurkovich, 68 Wn.App at 653. 
Violation of internal governmental policy. In Joyce v. Depart- 
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ment of Corrections, 155 Wn.2d 306, 119 P.3d 825 (2005), the Supreme 
Court concluded that the trial court properly admitted an internal 
governmental policy directive concerning the supervision of defendants 
by the Department of Corrections as evidence of negligence under the 
prior statute. However, failure to give an instruction similar to WPI 
60.03 was reversible error as the internal policy directive was merely 
evidence of negligence and not conclusive evidence of negligence. Joyce, 
155 Wn.2d at 324. | 


Violation of private industry standards. Standards adopted by 
private parties or trade associations may be admissible on the issue of 
negligence when shown to be reliable and relevant, but are not 
conclusive evidence of negligence. See Andrews v. Burke, 55 Wn.App. 
622, 779 P.2d 740 (1989) (violation of a hospital regulation does not 
amount to negligence per se). 


In a case involving private industry standards, practitioners will 
need to consider whether the pattern instruction should be used with 
appropriate modifications. Jurors may be less likely to be misled into 
thinking that violation of a private industry standard is per se 
negligence than they are in cases involving governmental standards. 
Care should be taken to avoid a judicial comment on the evidence when 
using this instruction for private industry standards. 


[Current as of February 2021.] 
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STANDARD OF CONDUCT FOR CHILD— 
VIOLATION OF STATUTE, ORDINANCE, OR 
ADMINISTRATIVE RULE 


The violation of a [statute] [ordinance] [administrative 
rule] by a child may be considered as evidence of negli- 
gence only if you find that a reasonable child of the same 
age, intelligence, maturity, training, and experience as the | 
child in question would not have acted in violation of the | 
[statute] [ordinance] [administrative rule] under the same 
or similar circumstances. 


NOTE ON USE 


Use this instruction with WPI 60.03 (Violation of Statute, Ordi- 
nance, Administrative Rule, or Internal Governmental Policy—Evi- 
dence of Negligence) when the violation of a statute, ordinance, or 
administrative rule by a child is introduced as evidence of the child’s 
negligence or contributory negligence. “ 


Use WPI 10.05 (Ordinary Care—Child—Definition) with this 
instruction. 


Use bracketed material as applicable. 
COMMENT 


If a violation of a statute or ordinance is used as evidence of a child’s 
negligence, the jury must first be instructed as to the standard of care 
that applies to children, and then be instructed that the violation may 
be considered as evidence of negligence only if the jury finds that a rea- 
sonable child of the same age, intelligence, maturity, training, and ex- 
perience would not have violated the statute, ordinance, or regulation 
under the same circumstances. Bauman v. Crawford, 104 Wn.2d 241, 
244, 247-48, 704 P.2d 1181 (1985). 


[Current as of February 2021.] 
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WPI 70.01 
WPI 70.02 
WPI 70.02.01 


WPI 70.02.02 © 


WPI 70.02.03 
WPI 70.02.04 


WPI 70.02.05 


WPI 70.02.06 
WPI 70.03 
WPI 70.03.02 
WPI 70.03.03 
WPI 70.03.04 
WPI 70.03.05 
WPI 70.04 
WPI 70.05 
WPI 70.06 


WPI 70.08 
WPI 70.09 


PART VIII 
MOTOR VEHICLES — 
CHAPTER 70 
MOTOR VEHICLES 


~ General Duty—Driver or Pedestrian 


Right of Way—Uncontrolled Intersection 
Right of Way—Left Turn 
Right of Way—Stop Sign 
Right of Way—Yield Sign 


Right of Way—Emerging From Alley, Driveway, or 


Building in Business or Residence District 

Right of Way—Entering Street or Highway From 
Private Road or Driveway 

Right of Way—Deception Doctrine 

Right of Way of a Pedestrian Within a Crosswalk 

Driver Approaching a Crosswalk—Duty to Stop 

Duty of a Pedestrian Before Entering a Crosswalk 

Pedestrian Crossing a Roadway Outside of a Crosswalk 

Crosswalk—Definition 

Duty of Following Driver 

Speed 

Right to Assume Others Will Obey Law—Streets or 
Highways 

Use of Safety Belts — 

Bicyclists—Statutory Rights and Duties 


WPI 70.01 


GENERAL DUTY—DRIVER OR PEDESTRIAN 


It is the duty of every person using a public street or 
highway [whether a pedestrian or a driver of a vehicle] to 
exercise ordinary care to avoid placing [himself or herself 
or] others in danger and to exercise ordinary care to avoid 


a collision. 
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NOTE ON USE: 


This instruction defines the common law duty of persons on public 
streets, roads, and highways. It is to be used, if appropriate, along with 
those instructions that define more specific duties. It should be followed 
by an instruction defining ordinary care, either WPI 10.02 (Ordinary 
Care—Adult—Definition) or WPI 10.05 (Ordinary Care—Child— 
Definition). 


Use the first bracketed phrase if the instruction is intended to be 
applied to a pedestrian. Use the bracketed phrase “himself or herself or” 
if there is an issue of contributory negligence properly in the case. If 
there is no issue of contributory negligence being submitted to the jury, 
omit both bracketed phrases. 


COMMENT 


Both drivers and pedestrians must exercise a degree of care that a 
reasonably prudent person would have exercised under the same or 
similar circumstances even though they may have the right of way or be 
the “favored” driver. Robison v. Simard, 57 Wn.2d 850, 360 P.2d 153 
(1961); Hanson y. Anderson, 53 Wn.2d 601, 335 P.2d 581 (1959). The 
degree of care does not vary although different weather or traffic condi- 
tions may require a greater amount of care. Ulve v. Raymond, 51 Wn.2d 
241, 317 P.2d 908 (1957). ! | 


RCW 70.84.040 provides an enhanced duty of care for certain 
pedestrians with a disability. In such circumstances, do not use this 
instruction. See RCW 70.84.040; Wright v. Engum, 124 Wn.2d 343, 878 
P.2d 1198 (1994). 


[Current as of February 2021.] 
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WPI 70.02 


RIGHT OF WAY—UNCONTROLLED INTERSECTION 


A statute provides that when two vehicles approach 
or enter an intersection from different streets or roadways 
at approximately the same time, the driver of the vehicle 
on the left shall yield the right of way to the vehicle on the 
right. This right of way, however, is not absolute but rela- 
tive, and the duty to exercise ordinary care to avoid colli- 
sions at intersections rests upon both drivers. The pri- 
mary duty, however, rests upon the driver on the left, 
which duty must be performed with reasonable regard to 
the maintenance of a fair margin of safety at all times. 


NOTE ON USE 


Use this instruction in cases involving uncontrolled intersections. 
Use WPI 60.03 (Violation of Statute, Ordinance, Administrative Rule, 
or Internal Governmental Policy—Evidence of Negligence) with this 
instruction. | 


COMMENT 


RCW 46.61.180(1). The statute applies when two vehicles approach 
or enter the intersection from different highways at approximately the 
same time. 


RCW 46.61.180 was amended in 2019 to add additional sections 
stipulating enhanced penalties in some circumstances for a traffic infrac- 
tion arising out of the conduct now included, without change, within 
subsection (1). Laws 2019, Chapter 403, § 5. There is no proposed change 
to the instruction. : 


If a collision occurs within an intersection, the statute applies as a 
matter of law. Chavers v. Ohad, 59 Wn.2d 646, 369 P.2d 831 (1962); 
.Zorich vy. Billingsley, 52 Wn.2d 138, 324 P.2d 255 (1958), superseded on 
other grounds, Cox v. Gen. Motors, 64 Wn.App. 823, 827 P.2d 1052 (1992) 
(discussing earlier version of the statute). Even if the actual collision oc- 
curred outside the bounds of the intersection, the driver on the left is li- _ 
able if he or she failed to yield the right of way with reasonable regard 
to maintaining a fair margin of safety. Tobias v. Rainwater, 71 Wn.2d 
845, 431 P.2d 156 (1967); accord Axness v. Edwards, 9 Wn.App. 780, 515 
P.2d 174 (1978). 
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The favored driver is entitled to rely on the disfavored driver’s yield- 
ing the right of way at an uncontrolled intersection until the favored 
driver reaches that point at which a reasonable person exercising rea- 
sonable care would realize that the disfavored driver is not going to 
yield. Whitchurch v. McBride, 63 Wn.App. 272, 275-76, 818 P.2d 622 
(1991); Maxwell v. Piper, 92 Wn.App. 471, 476, 963 P.2d 941 (1998). 


[Current as of February 2021,] 
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WPI 70.02.01 


RIGHT OF WAY—LEFT TURN 


A statute provides that a driver intending to turn to 
the left within an intersection [or into an alley] [or into a 
private road] [or into a driveway] shall yield the right of 
way to any vehicle approaching from the opposite direc- 
tion that is within the intersection or so close thereto as 
to constitute an immediate hazard. This right of way, 
however, is not absolute but relative, and the duty to 
exercise ordinary care to avoid collisions at intersections 
rests upon both drivers. The primary duty, however, rests 
upon the driver turning to the left, which duty must be 
performed with reasonable regard to the maintenance of a 
fair margin of safety at all times. 


NOTE ON USE 


Use this instruction in cases involving left turns. In an intersection 
case, omit the bracketed phrases. If the case involves an alley, private 
road, or driveway, use the appropriate bracketed phrase. 


Use WPI 60.03 (Violation of Statute, Ordinance, Administrative 
Rule, or Internal Governmental Sten ike AEG of Negligence) with 
this instruction. 


COMMENT 


RCW 46.61.185(1). RCW 46.61.185 was amended in 2019 to add ad- 
ditional sections stipulating enhanced penalties in some circumstances 
for a traffic infraction arising out of the conduct now included, without 
change, within subsection (1). Laws of 2019, Chapter 403, § 6. There is 
no proposed change to the instruction. 


The right of way rule for left turns at intersections is the same as 
the rule for uncontrolled intersections. Key v. Reiswig, 55 Wn.2d 512, 
348 P.2d 410 (1960) (approving a prior version of this instruction). 


A driver making a left-hand turn must yield to oncoming traffic 
even if the oncoming vehicle was proceeding unlawfully. Doherty v. 
Mun. of Metro. Seattle, 83 Wn.App. 464, 470, 921 P.2d 1098 (1996); 
Mossman v. Rowley, 154 Wn.App. 735, 741, 229 P.3d 812 (2009). 


See the Comment to WPI 70.02.06 (Right of Way—Deception Doc- 
trine) for additional discussion of left turn cases. — 
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| WPI 70.02.02 


RIGHT OF WAY—STOP SIGN 


A statute provides that [except when directed to 
proceed by a duly authorized flagger, or a police officer, 
or a firefighter vested by law with authority to direct, 
control, or regulate traffic] every driver approaching a stop 
sign shall stop [[at a clearly marked stop line] [,] [but if 
none,] [before entering a marked crosswalk on the near 
side of the intersection] [or,] [if none] [then at the point 
nearest the intersecting roadway where the driver has a 
view of approaching traffic on the intersecting roadway 
before entering the roadway]]. After having stopped, the 
driver shall. yield the right of way to any vehicle in the 
intersection or approaching on another roadway so 
closely as to constitute an immediate hazard during the 
time the driver who had the duty to stop is moving across | 
or within the intersection or junction of roadways. 


This right of way, however, is not absolute but rela- 
tive, and the duty to exercise ordinary care to avoid colli-. 
sions at intersections rests upon both drivers. The pri- 
mary duty, however, rests upon the driver who faces a 
stop sign, which duty must be performed with reasonable 
regard to the maintenance of a fair margin of safety at all 
times. 7 pune 


NOTE ON USE 


Use this instruction in cases involving intersections where one ve- 
hicle is controlled by a stop sign and the other is not. Use bracketed ma- 
terial as applicable. | 


Use WPI 60.038 (Violation of Statute, Ordinance, Administrative 
Rule, or Internal Governmental Policy—Evidence of Negligence) with 
this instruction. 


Use bracketed phrases in the first paragraph of the instruction if 
appropriate under the facts. 
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COMMENT 


The instruction has been modified for this paition to more closely 
follow RCW 46.61.190(1). 


RCW 46.61.190(1) and (2). RCW 46.61.190(1) was amended in 2019 
to create an exception to the duty to stop when directed to proceed by a 
duly authorized flagger, or a police officer, or a firefighter vested by law 
with authority to direct, control, or regulate traffic. 


Duties of drivers in connection with stop signs on the state highway 
system are set out in RCW 47.36.110, as amended effective October 1, 
2020. Laws of 2020, Chapter 66, § 5. 7 ! 


A driver on an arterial protected by a stop sign has the right of 
way, but must still exercise ordinary care. Sanchez v. Haddix, 95 Wn.2d 
598, 597, 627 P.2d 1312 (1981). In Dunn v. Harmon, 5 Wn.App. 87, 92, 
486 P.2d 103 (1971), the trial court instructed on the rights and duties 
of the favored driver but did not instruct on the duties of the disfavored 
driver. In reversing the trial court on this issue, the Court of Appeals 
approved language the same as the first paragraph of this instruction. 


[Current as of February 2021 sf 
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RIGHT OF WAY—YIELD SIGN 


A statute provides that.a driver approaching a yield 
sign shall slow down [to a speed reasonable for existing 
conditions,] and if required for safety to stop, shall stop 
[at a clearly marked stop line] [before entering a marked 
crosswalk on the near side of the intersection] [at the point 
nearest the intersecting roadway where the driver has a 
view of approaching traffic on the intersecting roadway 
before entering the roadway] and then after slowing or 
stopping, the driver shall yield the right of way to any ve- 
hicle in the intersection or approaching on another 
roadway so closely as to constitute an immediate hazard 
during the time the driver who has the duty to yield is mov- 
ing across or within the intersection or junction of 
roadways. 


This right of way, however, is not absolute but relative 
and the duty to exercise ordinary care to avoid collisions 
at intersections rests upon both drivers. The primary duty, 
however, rests upon the driver who faces a yield sign, 
which duty must be performed with reasonable regard to 
‘the maintenance of a fair margin of safety at all times. 


[If a driver approaching a yield sign is involved in a 
collision with a vehicle in the intersection, after driving 
past a yield sign without stopping, the collision gives rise 
to a presumption of failure to yield right of way. This 
presumption is not binding upon you and it is for you to 
determine what weight, if any, the presumption is to be 
given.] 


NOTE ON USE 


_ Use this instruction when a yield sign is involved. Use bracketed 
material as applicable. Use the bracketed paragraph on the statutory 
presumption only if the evidence warrants it. | 


‘Use WPI 60.03 (Violation of Statute, Ordinance, Administrative 
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Rule, or Internal Governmental Policy—Evidence of Negligence) with 
this instruction. 


COMMENT 


RCW 46.61.190(3). This instruction has been modified for this edi- 
tion to more closely follow the statute. 


RCW 46.61.190(3). RCW 46. 61. 190 was saciy ise in 2019 to add ad- 
ditional sections stipulating enhanced penalties in some circumstances 
for a traffic infraction arising out of the conduct of failing to yield sign, 
now included, without change, within subsections (1) and (3). Laws of 
2019, Chapter 4038, § 7; Laws of 2020, CREP ver 66, § 2. 


Duties of drivers in connection with yield signs on the state highway 
/ system are set out in RCW 47.36.110, as amended effective October 1, 
2020. Laws of 2020, Chapter 66, § 5. 


The statute provides that a collision after failure to stop is prima 
facie evidence of failure to yield right of way. There is. no statutory defi- 
nition of prima facie evidence. This instruction substitutes the word 
presumption for prima facie. Criminal case law treats prima facie as 
equivalent to a presumption that is not binding on the jury. State v. 
Person, 56 Wn.2d 283, 352 P.2d 189 (1960), overruled on other grounds 
by State v. Rogers, 83 Wn.2d 553, 520 P.2d 159 (1974); City of Olympia 
v. Sprout, 5 Wn. App. 897, 492 P.2d 586 (1971). 


\ 


[Current as of Relievers 2021./ 
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WPI 70.02.04 


RIGHT OF WAY—EMERGING FROM ALLEY, 
DRIVEWAY, OR BUILDING IN BUSINESS OR 
RESIDENCE DISTRICT 


A statute provides that a driver who is emerging from 
[an alley] [a driveway] [a building] shall stop the vehicle 
immediately before driving onto a sidewalk or onto the 
sidewalk area extending across the [alley] [driveway] [and 
shall yield the right of way to any [[pedestrian] [personal 
delivery device]] as may be necessary to avoid collision] 
[and upon entering the roadway shall yield the right of 
way to all vehicles approaching on the roadway]. 


This right of way, however, is not absolute but rela- 
tive, and the duty to exercise ordinary care rests upon 
both parties. The primary duty, however, rests upon the 
driver of the emerging vehicle, which duty must be 
performed with reasonable regard to the maintenance of a 
fair margin of safety at all times. 


NOTE ON USE 


Use this instruction when a vehicle is emerging from an alley, 
driveway, or building within a business or residence district. Use WPI © 
70.02.05 (Right Of Way—Entering Street or Highway From Private 
Road or Driveway) if the area is outside of a business or residence . 
district. Use bracketed material as applicable. 


Use WPI 60.03 (Violation of Statute, Ordinance, Administrative 
Rule, or Internal Governmental Policy—Evidence of Negligence) with 
this caer ation 


A definition of personal delivery device may be crafted if it will be 
helpful for the jury. See Comment below. 


~ COMMENT 


RCW 46.61.365. The statute was amended in 2019 to add a 
“personal delivery device” as a protected entity. Laws of 2019, Chapter 
214, § 18. The instruction has been modified to reflect this change. 


A personal delivery device is defined at RCW 46.61.733, incorporat- 
ing the definition within RCW 46.75.010(4): 
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(4) “Personal delivery device” means an electrically powered device 
to which all of the following apply: 


(a) The device is intended primarily to transport property on 
~ sidewalks and crosswalks; 


(b) The device weighs less than one hundred twenty pounds, 
-excluding any property being carried in the device; 


(c) The device will operate at a maximum a speed of six miles 
~ per hour; and 


(d) The device is equipped with automated driving technology, 

- including software and hardware, enabling the operation of 

the device, with the support and supervision of a remote 
personal delivery device operator. | 


“If the issue is a jury question under the evidence, or if the definition 
will help the jury, the appropriate statutory definition can be 2K and 
this instruction should be modified. 


| The ; issue of whether the street or highway is in a business or resi- 
dence district. will usually be decided by the court as a matter of law. 
RCW 46.04.080 defines a business district. RCW 46.04.470 defines a 
residence district. If the issue is a jury question under the evidence, the 
appropriate statutory definition can be given and this instruction should 
be modified. 


WPI 70.02.04 was approved in Wood v. City of Bellingham, 62 
Wn.App. 61, 813 P.2d 142 (1991) (a pedestrian who walks in front of a 
vehicle pulling out of parking lot knowing that the driver has not seen 
her is contributorily negligent), Sulkosky v. Brisebois, 49 Wn.App. 278, 
742 P.2d 193 (1987) (a pedestrian not yielding to a backing vehicle. may 
be negligent). 


[' Current as of February 2021./ 
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RIGHT OF WAY—ENTERING STREET OR HIGHWAY | 
FROM PRIVATE ROAD OR DRIVEWAY 


A statute provides that a driver about to enter or cross 
a public street or highway from a private road or driveway 
shall yield the right of way to all vehicles cut dine on 
the public street or gnway! 


This right of way, however, is not absolute but rela- 
tive, and the duty to exercise ordinary care rests upon 
both parties. The primary duty, however, rests upon the 
driver of the entering or crossing vehicle, which duty must 
be performed with reasonable regard to the maintenance 
of a fair margin of safety at all times. 


NOTE ON USE 


Use this instruction when a vehicle is emerging from a private road 
or driveway outside of a business or residence district. Use WPI 70.02.04 
(Right of Way—Emerging From Alley, Driveway, or Building in Busi- 
ness or Residence District) if the area is within a business or residence 
district. : 


Use WPI 60.03. (Violation of Statute, Ordinance, Administrative 
Rule, or Internal Governmental Policy—Evidence of Negligence) with 
this instruction. 


COMMENT 


RCW 46.61.205(1). RCW 46.61.205 was amended in 2019 to add ad- 
ditional sections stipulating enhanced penalties in some circumstances 
for a traffic infraction arising out of the conduct now included, without 
change, within subsection (1). Laws of 2019, Chapter 403, § 8. There is 
no proposed change to the instruction. 


[Current as of February 2021.] 
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RIGHT OF WAY—DECEPTION DOCTRINE 


The tight of way statute in Instruction ——___- does 
not apply if: ia 


(1) the driver who had the right of way wrongfully, 
negligently, or unlawfully [operated his or her ve- 
hicle] [acted] in a manner that would deceive a 
reasonably careful driver who did not have the 
right of way so as to cause that driver to proceed 
on the assumption that Nery) was a fair aliens of 
safety; and | 


(2) the driver who did not have the right of way was 
‘in fact so deceived. : 


NOTE ON USE 


Use this instruction with WPI 70.02 (Right of Way—Uncontrolled 
Intersection), WPI 70.02.01 (Right of Way—Left Turn), WPI 70.02.02 
(Right of Way—Stop Sign), WPI 70.02.03 (Right of Way—Yield Sign), 
WPI 70.02.04 (Right of Way—Emerging from Alley, Driveway, or Build- 
ing in Business or Residence District), or WPI 70.02.05 (Right of Way— 
Entering Street or Highway from Private Road or Driveway), only if the 
evidence in the case warrants it. 


_ This instruction may need modification in order to fit the specific 
right of way and the specific fact pattern. If under the facts of the case, 
it is alleged that a pedestrian who had the right of way deceived the 
_ disfavored driver into proceeding, the language of this instruction should 
be modified accordingly. 


The second paragraph of WPI 60.03 (Violation of Statute, Ordinance, 
Administrative Rule, or Internal Governmental Policy—Evidence of 
Negligence), addressing when a violation of law is excused, should be 
used with this instruction. 


COMMENT 


The deception doctrine has limited applicability. Because of this, 
the instruction should be given “only when the deception is tantamount 
to an entrapment.” Oliver v. Harvey, 31 Wn.App. 279, 288, 640 P.2d 
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1087 (1982). The doctrine applies “when the disfavored driver sees the 
favored vehicle and is deceived by the actions of the driver of that vehi- 
cle. . . One cannot be deceived by that. which he does not see . . ..” Ol- 
iver, 31 Wn.App. at 283 (quoting Tobias v. Rainwater, 71 Wn.2d 845, 
858, 431 P.2d 156 (1967)). A disfavored driver may also be deceived by a 
clear stretch of road. Oliver, 31 Wn.App. at 284. 


For cases in which the deception doctrine was held to apply, see 
Oliver, 31 Wn.App. 279; Mendelsohn v. Anderson, 26 Wn.App. 933, 614 
P.2d 693 (1980); Axness v. Edwards, 9 Wn.App. 780, 515 P.3d 174 (1980). 


For cases in which the deception doctrine was held not to apply, see 
Kerlik v. Jerke, 56 Wn.2d 575, 354 P.2d 702 (1960); Mossman v. Rowley, 
154 Wn.App. 735, 229 P.3d 812 (2009); State v. Souther, 100 Wn.App. 
701, 998 P.2d 350 (2000); Wood.v. City of Bellingham, 62 Wn.App. 61, 
813 P.2d 142 (1991); Hammel v. Rife, 37 Wn.App. 577, 682 P.2d 949 
(1984). 


[Current as of February 2021.] 
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RIGHT OF WAY OF A PEDESTRIAN WITHIN A 
CROSSWALK 3 


A pedestrian within a crosswalk has the right to as- 
sume that all drivers of approaching vehicles will yield the 
right of way to the pedestrian. This right continues until 
the pedestrian knows otherwise or until surrounding cir- 
cumstances should have alerted the pedestrian to the fact | 
that an approaching vehicle is not going to yield the right 
of way to the pedestrian. Absent such circumstances, a 
pedestrian within a crosswalk has no duty to look for ap- 
proaching vehicles. 


NOTE ON USE 


Use this instruction in all cases involving pedestrians within 
crosswalks. This instruction is not applicable if traffic control signals 
are involved or if the pedestrian fails to use an available pedestrian 
tunnel or overhead crossing. 


Use WPI 70.03.01 (Driver Approaching a Crosswalk—Duty to 
Observe) and WPI 70.03.02 (Driver Approaching a Crosswalk—Duty to 
Stop) with this instruction. 


Use WPI 70.03.04 (Pedestrian Crossing a Roadway Outside of a 
Crosswalk), as well as the appropriate definitional instruction from 
WPI 70.03.05 (Crosswalk—Definition) with this instruction if there is 
an issue as to whether or not a pedestrian was in a crosswalk. 


See the Comment below when there is an issue as to whether the 
pedestrian should have observed oncoming traffic after entering a 
crosswalk. 


COMMENT 


Overview of the crosswalk instructions. In 2010, the WPI Com- 
mittee substantially rewrote the crosswalk instructions in an effort to 
more completely explain the law in this area to jurors. These revised 
instructions set forth: a pedestrian’s right of way in a crosswalk (WPI 
70.03); the duties of a driver approaching a crosswalk (WPI 70.03.01 
and 70.03.02); the duty of a pedestrian before entering a crosswalk 
(WPI 70.03.03); the law relating to pedestrians crossing a roadway 
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- outside of a crosswalk (WPI 70.03.04); and the definition of crosswalk 
(WPI 70.03.05). 


. WPI 70.03. Prior to 2010, the instruction set forth the statutory 
duties under RCW 46.61.235 of a driver approaching a crosswalk. These 
duties are now set forth in WPI 70.03.02 (Duty of a Driver Approaching 
a Crosswalk to Stop). 


This instruction sets forth a pedestrian’s right of way in a crosswalk 
based on the holdings of Jung v. York, 75 Wn.2d 195, 449 P.2d 409 (1969), 
Clements v. Blue Cross of Washington & Alaska, 37 Wn.App. 544, 682 
P.2d 942 (1984), and Burnham v. Nehren, 7 Wn.App. 860, 863, 503 P.2d 
122 (1972). These cases stand for the proposition that a pedestrian law- 
fully within a marked crosswalk has an “exceedingly strong” right-of- 
way, and has a right to rely on this protection and assume that drivers 
will respect it until the pedestrian knows or should know otherwise. See 
- Burnham, 7 Wn.App. at 863. As stated in Jung: 


A pedestrian cannot at one and the same time have a right to as- _ 

sume that the right of way will be yielded and a duty to look to 
make sure that it is. In the absence of circumstances which would 
alert the pedestrian rightfully in the crosswalk to the fact that an 
approaching vehicle is not going to yield, negligence cannot be 
predicated on his failure to look and see the vehicle in time to avoid 
the accident. 


Jung, 75 Wn.2d at 198. 


After entering a crosswalk and establishing his or her course, a pe- 
destrian is not negligent for failure to keep a further lookout. See Jerdal, 
v. Sinclair, 54 Wn.2d 565, 342 P.2d 585 (1959) (it was not negligence for 
a pedestrian to exercise his statutory right of way where, had he seen 
the automobile that struck him, it would have been permissible for him 
to assume that the driver would yield the right of way as required by 
law); Burnham, 7 Wn.App. at 863. In Jung, a woman entered a marked 
crosswalk. As she crossed, a car stopped, yielding the right-of-way. She 
proceeded in front of this car, entered the next lane, and was struck by 
a car. The Washington Supreme Court held that based on this evidence, 
Ms. Jung had no duty to stop at various points along the marked 
crosswalk and look for vehicles that might bathe or disregard her law- 
ful right-of-way: 


[W]hether or not she could have avoided the accident by stopping 
one quarter of the way across the intersection and looking, it can- 
not be held that she had a duty to do so or that the jury would be 
justified in finding on the evidence in the record, that she was 
negligent if she failed to do so. 
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Jung, 75 Wn.2d at 197. 


In Clements v. Blue Cross of Washington & Alaska, 37 Wn.App. 
544, 682 P.2d 942 (1984), the plaintiff-pedestrian attempted to cross 
four lanes of an arterial in Seattle within the crosswalk. As she crossed, 
a car stopped for her at the crosswalk. After passing in front of the 
stopped car, she was struck by a car traveling through the next lane. 
The evidence was “undisputed that Clements [the pedestrian] was look- 
ing straight ahead or down in front of her as she walked.” Clements, 37 
Wn.App. at 550. As a matter of law, the pedestrian had no duty to try to 
observe oncoming traffic: 


Plaintiff. . . asserts that the law does not impose a duty to look 
upon a pedestrian lawfully within a marked crosswalk even if the 
light changed against her as she crossed. Clements correctly states 
the general rule. See Riddel v. Lyon, 124 Wash. 146, 149, 213 P.487 
(1923). Therefore, Clements’ failure to look or to make any effort to — 
observe oncoming traffic even after the light changed to red before 
she passed the stopped car, standing alone, does not amount to 
negligence. 


Clements, 37 Wn.App. at 550. 


On the other hand, a pedestrian in a crosswalk may have a duty to 
observe oncoming traffic in some circumstances. In Oberlander v. Cox, 
75 Wn.2d 189, 193-194, 449 P.2d 388 (1969), a case decided on the same 
day as Jung, the Supreme Court held that the issue of a pedestrian’s 
contributory negligence should have gone to the jury under the circum- 
‘stances of the case: | 


Although the pedestrian crosswalk provides a strong protec- 

tion, it is not an absolute sanctuary; and although reduced visibili- 

ty—even in a heavy fog—does not lessen the right-of-way protection 

but engenders even greater vigilance on the driver’s part, the cir- 

cumstances and conditions prevailing at the crosswalk may require 
increased vigilance upon the part of the pedestrian, too. 


Plaintiff said that she looked in both directions before stepping 
off the curb and into the crosswalk; the weather was foul and visi- 
bility diminished by a driving rain; she walked rapidly, carrying 
some packages; she did not look for approaching vehicles again ap- 
parently after entering the crosswalk. All of these circumstances, 

when related to the conditions prevailing, while not amounting 
perhaps to strong proof of contributory negligence, nevertheless 

' supply some substantial evidence from which a jury could infer con- 
tributory negligence. 
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Oberlander, 75 Wn.2d at 1938-94. 


In some cases, it may be necessary to modify the instruction. In 
Hooper v. Corliss, 146 Wash. 50, 261 P. 645 (1927), a case predating the 
enactment of the pedestrian right-of-way statutes, the court held it was 
error to refuse a requested instruction that the rights of way are rela- 
tive when both parties were claiming the right of way. On the other 
hand, when the pedestrian in the crosswalk was in plain view of the ap- — 
proaching driver such an instruction should not be given. Oberlander, 
75 Wn.2d at 193-94; Daley v. Stephens, 64 Wn.2d 806, 394 P.2d 801 
(1964). 


A bicyclist in a crosswalk has the same right of way as a ‘Pedeberian 
RCW 46.61.2835; Pudmaroff v. Allen, 188 Wn.2d 55, 977 P.2d 574 (1999). 
RCW 46.61.235 was amended to include a “personal delivery device” as 
another entity protected in this crosswalk statute. Laws of 2019, 
Chapter 214, § 12. An additional definition of personal delivery device 
may be useful. RCW 46.61.733 and 46.75.010(4). See discussion in the 
Comment to WPI 70.02.04 (Right of Way—Emerging from Alley, 
Driveway, or Building in Business or Residence District) and the Com- 
ment to WPI 70.03.03 (Duty of a Pedestrian Before Entering a 
Crosswalk). 


[Current as of February 2021.] 
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DRIVER APPROACHING A CROSSWALK—DUTY TO 
STOP 


_. A statute provides that the driver of an approaching 
vehicle shall stop and remain stopped to allow a [[pedes- 
trian] [bicycle] [personal delivery device]] to cross the 
roadway within a crosswalk when the [[pedestrian] 
[bicycle] [personal delivery device]] is [upon the roadway 
on which the vehicle is traveling or onto which it is turn- 
ing] [either upon, or within one lane of, the half of the 
roadway on which the vehicle is traveling or onto which it 
is turning]. 


NOTE ON USE 


Use this instruction in all cases involving a driver approaching a 
crosswalk, whether marked or unmarked. As applicable, use WPI 
70.03.01 (Driver Approaching a Pleaaiisn! isp to Observe) with this 
instruction. 


Use the first bracketed phrase a this instruction when the pedes- 
trian was upon the roadway of either a two-lane street or a one-way 
street regardless of the number of lanes of the one-way street. Use the 
second bracketed phrase when the pedestrian was upon the roadway of ~ 
road with two-way traffic having more than two lanes. Use other 
bracketed phrases as applicable. See Comment below. 


Use this instruction with WPI 70.03 (Right of ayees of a Pedestrian 
Within a Crosswalk), as applicable. 


Use this instruction with the Ssundasiate definition from WPI 
70.03.05 (Crosswalk—Definition) if there is an issue as to whether or 
not a pedestrian was in a crosswalk. 


Use WPI 60.038 (Violation of Statute, Orditianice: Administrative 
- Rule, or Internal Governmental Policy—Evidence of Negligence) with 
this instruction. 


A definition of Personal delivery device may be crafted if it will be 
helpful for the jury. See the Comment to WPI 70.02.04 (Right of Way— 
Emerging from Alley, Driveway, or Building in Business or Residence 
District). 
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COMMENT — | 


RCW 46.61.235(1). This statute was amended to include a “personal 
delivery device” among the entities protected. Laws of 2019, Chapter 
214, § 12. The revised instruction follows the statutory language. 


An additional definition of personal delivery device may be useful. 
RCW 46.61.733 and 46.75.010(4). See discussion in the Comment to 
WPI 70.02.04 (Right of Way—Emerging from Alley, Driveway, or Build- 
ing in Business or Residence District) and the Comment to WPI 70.03.03 
(Duty of a Pedestrian Before Entering a Crosswalk). 


The first bracketed phrases of this instruction are based on the two 
duties established by the statute dependent on facts. A motorist must 
stop for any pedestrian in a crosswalk of either a two-lane road or any 
one-way road regardless of the number of lanes when the pedestrian is 
upon the roadway on which the motorist is traveling or onto which the 
motorist is turning. In addition, a motorist must stop for any pedestrian 
in a crosswalk of a road with two-way traffic consisting of more than 
two lanes when the pedestrian is either upon, or within one lane of, the 
half of the roadway on which the vehicle is traveling or onto which it is 
turning. 


‘Care should be taken when looking at cases decided before the 
enactment of the Tort Reform Act, RCW 5.40.050 in 1986. For example, 
in Daley v. Stephens, 64 Wn.2d 806, 394 P.2d 801 (1964), the court held 
that a driver is negligent as a matter of law if he or she fails to yield 
the right-of-way to a pedestrian in a crosswalk in the absence of evi- 
dence of unusual circumstances. However, RCW 5.40.050, enacted in 
1986, modifies Daley. The statute abrogates the doctrine of negligence 
per se in most instances and provides that evidence of a statutory viola- 
tion may be considered as evidence of negligence. See WPI 60.03 (Viola- 
tion of a Statute, Ordinance, Administrative Rule, or Internal Govern- 
mental Policy—Evidence of Negligence). 


[Current as of February 2021. ] 
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DUTY OF A PEDESTRIAN BEFORE ENTERING A 
CROSSWALK 


Before entering a crosswalk, a [[pedestrian] [bicycle] 
[personal delivery device]] has a duty to look for ap- 
proaching vehicles. A statute provides that no [[pedes- 
trian] [bicycle] [personal delivery device]] shall suddenly 
leave a curb or other place of safety and walk, run, or 
otherwise move into the path of a vehicle that is so close 
that it is impossible for the driver to stop. | 


NOTE ON USE 


Use this instruction with WPI 70.03 (Right of Way of a Pedestrian 
Within a Crosswalk), as applicable. Use WPI 11.01 (Contributory 
Negligence—Definition) and WPI 11.07 (Determining the Degree of Con- 
tributory Negligence) with this instruction as applicable. 


Use WPI 60.03 (Violation of Statute, Ordinance, Administrative 
Rule, or Internal Governmental Policy—Evidence of Negligence) with | 
this instruction. | 


Use bracketed material as applicable. 


A definition of Personal delivery device may be crafted if it will be 
helpful for the jury. See the Comment to WPI 70.02.04 (Right of Way— 
Emerging from Alley, Driveway, or pvanca ii in Business or Residence 
District). 


COMMENT 


This instruction was amended for this edition, and is based in part 
on RCW 46.61.235(2) and in part on Burnham v. Nehren, 7 Wn.App. 
860, 503 P.2d 122 (1972). Burnham details the duties of a pedestrian in 
approaching and entering a crosswalk. See also Beireis v. Leslie, 35 
Wn.2d 554, 214 P.2d 194 (1950); Farrow v. Ostrom, 10 Wn.2d 666, 117 
P.2d 963 (1941) (the question of whether or not a pedestrian exercised 
reasonable care in observing traffic conditions before entering a 
crosswalk is one of fact for the jury); Alston v. Blythe, 86 Wn.App. 26, 
943 P.2d 692 (1997). 


RCW 46,.61.235(2) was amended to include a “personal delivery de- 
vice” as a protected entity under this crosswalk provision: 
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No pedestrian, bicycle, or personal delivery device shall suddenly 
leave a curb or other place of safety and walk, run, or otherwise 
move into the path of a vehicle which is so close that it is impos- 
sible for the driver to stop. | 


Laws of 2019, Chapter 214, § 12. An additional definition of personal 
- delivery device may be useful. RCW 46.61.733 and 46.75.010(4). See 
discussion in the Comment to WPI 70.02.04 (Right of Way—Emerging 
from Alley, Driveway, or Building in Business or Residence District) 
and the Comment to WPI 70.03.03 (Duty of a Pedestrian Before Enter- 
_ ing a Crosswalk). 


: Care should be taken when looking at cases decided before the 

enactment of the Tort Reform Act, RCW 5.40.050 in 1986. Earlier cases 
held that the failure of a pedestrian to look for oncoming vehicles from 
a place of safety before entering a crosswalk constituted contributory 
negligence as a matter of law. See, e.g., Iwata v. Champine, 74 Wn.2d 
844, 447 P.2d 175 (1968); Hamblet v. Soderburg, 189 Wash. 449, 65 P.2d 
1267 (1937). However, RCW 5.40.050, enacted in 1986, modifies these 
cases and abrogates the doctrine of negligence per se in most instances. 
The statute provides that evidence of a statutory violation may be 
considered as evidence of negligence. See WPI 60.03 (Violation of a Stat- 
ute, Ordinance, Administrative Rule, or Internal Governmental Policy— 
Evidence of Negligence). . 


Poor visibility due to weather conditions does not lessen the protec- 
tion of a crosswalk unless a pedestrian suddenly leaves a place of safety 
or walks or runs into path of a vehicle so close as to make it impossible 
for the driver to yield. Oberlander v. Cox, 75 Wn.2d 189, 449 P.2d 388 
(1969). 


[Current as of February 2021.] 
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PEDESTRIAN CROSSING A ROADWAY OUTSIDE OF 
A CROSSWALK 


A statute provides that a [[pedestrian] [bicycle] 
[personal delivery device]] crossing a roadway at any 
point other than within a crosswalk shall yield the right of 
way to.all vehicles upon the roadway. 


NOTE ON USE 


Use this instruction in cases involving pedestrians crossing a 
roadway at any point other than within a crosswalk.’ 


If the existence of a crosswalk cannot be decided as a matter of law, 
then also use WPI 70.03 (Right of Way of a Pedestrian Within a 
Crosswalk) and the appropriate definition of crosswalk from WPI 70.03. 
05. 


Use WPI 60.03 (Violation of Statute, Ordinance, Administrative 
Rule, or Internal Governmental Policy—Evidence of Negligence) with 
this instruction. 


Use bracketed language as appropriate. 


A definition of Personal delivery device may be crafted if it will be 
helpful for the jury. See the Comment to WPI 70.02.04 (Right of Way— 
Emerging from Alley, Driveway, or Building in Business or giro: 
District). 


COMMENT 


RCW 46.61.240(1). This crosswalk statute was amended to include 
a personal delivery device as a protected entity. Laws, of 2019, Chapter 
214, § 13. An additional definition of personal delivery device may be 
useful. RCW 46.61.733 and 46.75.010(4). See discussion in the Com- 
ment to WPI 70.02.04 (Right of Way—Emerging from Alley, Driveway, 
or Building in Business or Residence District) and the Comment to WPI 
70.03.03 (Duty of a Pedestrian Before Entering a Crosswalk). 


The duties and rights of pedestrians crossing the roadway vary 
depending on whether the pedestrian crosses in a crosswalk or not. To 
avoid confusion between these various duties, the WPI Committee has 
drafted separate instructions for each situation. See the Comment to 
WPI 70.03 (Right of Way of a Pedestrian Within a Crosswalk). 
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In Sulkosky v. Brisebois, 49 Wn.App. 273, 742 P.2d 193 (1987), the 
court held that the trial court properly instructed that the duty of a pe- 
destrian to yield the right of way to all vehicles when crossing at any 
point other than within a crosswalk extends to backing webiclés that 
are upon the roadway. . 


It is error to instruct nolely’s in the language of the statute when the 
person on foot is not crossing the roadway but is attending a stalled 
vehicle. The statutory language relating to a pedestrian refers expressly 
to a person crossing’a roadway. Stewart v. State, 92 Wn.2d 285, 597 
P.2d 101 (1979). 


A police officer on foot controlling traffic on the highway is a person 
engaged in work on the highway under RCW 46.61.030 and is not a pe- 
destrian under RCW 46.61.240(1). Dailey v. Lange, 20 Wn.App. 12, 578 
P.2d 13822 (1978); see also WPI 7 1. 04 (Persons or Vehicles at Work on 
Road). 


Before 2010, the language in this instruction was part of the former 
version of WPI 70.03. _ 


[Current as of February 2021.] 
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CROSSWALK—DEFINITION 


[A marked crosswalk means any portion of a roadway 
distinctly indicated for pedestrian crossing by lines or 
other markings on the surface of the roadway.] 


[A crosswalk exists at every Intersection of roadways, 
regardless of whether the roadway is marked with cross- 
walk lines. The crosswalk is an extension of the existing 
curbing and sidewalks. The width of the crosswalk is from 
the curbing to the farthest edge of the sidewalk. The 
crosswalk extends across the roadway to the OPROSuS 
side curbing and sidewalk.] 


[A crosswalk exists at every intersection of roadways, 
regardless of whether the roadway is marked with cross- 
walk lines. An intersection is defined as the area where 
roadways meet and vehicles traveling upon the different 
roadways may collide. The crosswalk extends across the 
roadway at the same angle as the roadways meet. The 
crosswalk is 10 feet wide. It begins at the edge of the 
intersection and extends 10 feet back from the 
intersection. [Existing curbing defines the edge of the 
intersection.]] 


NOTE ON USE 


Select the appropriate definition or definitions when it will be use- 
ful for the jury or when there is an issue of fact as to whether or not a 
pedestrian was within a crosswalk at the time of the collision. The 
second paragraph should be used only if the intersection has sidewalks. 
The third paragraph refers to an unmarked crosswalk on a roadway 
without sidewalks. The last bracketed sentence of the third paragraph 
should only be used when there is curbing. 


COMMENT 


RCW 46.04.160; RCW 46.04.220; RCW 46.04.290; and RCW 46.04. 
500. 


In Krogh v. Pemble, 50 Wn.2d 250, 310 P.2d 1069 (1957), the court 
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held that a statutory crosswalk exists whenever the requirements of 
RCW 46.04.160 are met. The existence of a marked crosswalk in an- 
other location does not act to abrogate the statutory crosswalk. However, 
local authorities may, with proper and clear signage, prohibit pedestri- 
ans from crossing at an area that would otherwise qualify as a crosswalk 
pursuant to RCW 46.04. 160. Hanson v. Anderson, 53 Wn.2d 601, 335 
P.2d 581 (1959). 


When the markings of a capete: panne have been worn away so 
that they are no longer clearly visible, the crosswalk is no longer 
“marked” within the meaning of RCW 46.04.290. However, the area will 
still be treated as a crosswalk if the statutory requirements of RCW 
46.04. 160 exist. Krogh, 50 Wn.2d at 252-53. 


The fact that an intersection is a “T” intersection, or that only one 
of the crosswalks at an intersection is marked, does not affect the exis- 
tence of statutory unmarked crosswalks. Krogh, 50 Wn.2d at 252-23. 
When an intersection involves streets with sidewalks, an unmarked 
sidewalk exists at the “prolongation” of the sidewalks, even if this does 
not result in a crosswalk that connects the two sides of the street in a 
perpendicular line. Coleman v. Altman, 7 Wn.App. 80, 497 P.2d 1338 
(1972). The unmarked crosswalk is the extension of the angle at which 
the roadways meet. McKinney v. Preston Mill Co., 39 Wn.2d 681, 237 
P.2d 788 (1951). The lack of sidewalks does not Btiext the existence of a 
statutory crosswalk. Krogh, 50 Wn.2d at 252-53. 


Prior to 2010, this instruction was numbered WPI 70.03.01. 


[Current as of February 2021./ 
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' DUTY OF FOLLOWING DRIVER © 


A statute provides that a driver shall not follow an- 
other vehicle more closely than is reasonable and prudent, 
having due regard for the speed of the vehicles and the 
traffic upon and the condition of the street or highway. | 


When one vehicle is following another vehicle, the pri- 
mary duty of avoiding a collision rests upon the driver of 
the following vehicle. It may be considered evidence of 
negligence if the following vehicle collides with the vehi- 
cle ahead, in the absence of an emergency. The driver of 
the following vehicle is not necessarily excused even in 
the event of an emergency. It is the duty of the driver of 
the following vehicle to keep such distance and maintain — 
such observation of the vehicle ahead that the following 
vehicle is able to safely stop if confronted by an emer- 
gency that is reasonably foreseeable from traffic 
conditions. | ga te 


NOTE ON USE | 


Use WPI 60.08 (Violation of Statute, Ordinance, Administrative 
Rule, or Internal Governmental Policy—Evidence of Negligence) with 
this instruction. It may also be appropriate under some circumstances 
to use WPI 12.02 (Duty of One Confronted with an Emergency) in 
- conjunction with this instruction. 


COMMENT 


RCW 46.61.145(1). RCW 46.61.145 was amended in 2019 to add ad- 
ditional sections (4)-(6) stipulating enhanced penalties in some circum- 
stances for a traffic infraction arising out of the conduct of following too 
closely. Laws of 2019, Chapter 403, § 4. The instruction has not been 
amended. 


This statute contains additional duties of a towing vehicle and of 
vehicles travelling in a caravan or motorcade. RCW 46.61.145(2) and 
(3). If the facts warrant, an additional instruction may be offered. See 
Tao v. Li, 140 Wn.App. 825, 166 P.3d 1263 (2007) (analyzing a principal 
and agent right to control the following driver in the caravan). 
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This instruction must be given if the case involves a following 
driver. Bichl v. Poinier, 71 Wn.2d 492, 429 P.2d 228 (1967) (citing Van 
Ry v. Montgomery, 58 Wn.2d 46, 360 P.2d 573 (1961)); see also Lidel v. 
Kelly, 52 Wn.2d 238, 324 P.2d 817 (1958). 


It is a well-established rule of law that in the absence of an emer- 
gency, the following driver is prima facie negligent if that driver runs 
into the vehicle ahead. Vanderhoff v. Fitzgerald, 72 Wn.2d 103, 431 P.2d 
969 (1967); Miller v. Cody, 41 Wn.2d 775, 252 P.2d 303 (1953); Martini v. 
State, 121 Wn.App.150, 1738-74, 89 P.3d 250 (2004) (addressing when 
an instruction on following too close is warranted). Even an emergency 
will not excuse the following driver if the emergency arose out of 
ordinary traffic conditions or was an emergency that the driver should 
have reasonably anticipated. See Izett v. Walker, 67 Wn.2d 903, 410 
P.2d 802 (1966), and Billington v. Schaal, 42 Wn.2d 878, 259 P.2d 634 
(1953), both affirming instructions referring to emergency stops dictated 
by ordinary traffic conditions. 


When the driver of the vehicle in front (“preceding driver”) acts in 
an unusual or unexpected manner that the following driver could not 
reasonably anticipate, a finding that the following driver was negligent 
as a matter of law in colliding with the preceding vehicle may be 
precluded. James v. Niebuhr, 63 Wn.2d 800, 389 P.2d:.287 (1964) (sud- 
denly stopping at a place where a stop is not anticipated); Vanwagenen 
v. Roy, 21 Wn.App. 581, 587 P.2d 173 (1978); Ryan v. Westgard, 12 
Wn.App. 500, 530 P.2d 687 (1975). Under such circumstances the 
negligence of the following driver and the contributory negligence of the 
preceding driver are questions of fact; the jury decides whether the pre- 
ceding driver’s conduct should have been anticipated. See Rhoades -v. 
DeRosier, 14 Wn.App. 946, 546 P.2d 930 (1976). 


In a contributory Repupenee hontext: the Court of Aeron approved 
an instruction that informed the jury that it is a violation of a statute 
(RCW 46.61.560) for a driver to “stop, park, or leave standing” any vehi- 
cle upon the roadway. Palmer v. Jensen, 81 Wn.App. 148, 154, 913 P.2d 
413 (1996) (rear-end collision case). 


This instruction does not apply to a “changing lanes” situation. See 
Roumel v. Fude, 62 Wn.2d 397, 383 P.2d 283 (1963); Grapp v. Peterson, 
25 Wn.2d 44, 168 P.2d 400 (1946). This instruction likewise does not ap- 
ply to an overtaking and passing case, because one car is not following 
the other in such a situation. This instruction does not apply to a rear 
end collision with a car that was stopped on the roadway and never was 
followed by the other car. Szupkay v. Cozzetti, 37 Wn.App. 30, 678 P.2d 
358 (1984); Svehaug v. Donoghue, 5 Wn.App. 817, 490 P.2d 1345 (1971). 


[Current as of February 2021./ 
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SPEED 


A statute provides that no person shall drive a vehicle 
at a speed greater than is reasonable and prudent under 
the conditions, having regard to the actual and potential 
hazards then existing. The driver shall control speed to 
avoid colliding with others who are complying with the 
law and using reasonable care. 


[The statute provides that a driver shall drive at an ap- 
propriate reduced speed [when approaching and crossing 
an intersection] [when approaching and crossing a railway 
grade crossing] [when approaching and going around a 
curve] [when approaching a hill crest] [when traveling 
upon any narrow or winding roadway] [when special haz- 
ard exists with respect to pedestrians or other traffic] 
[when special hazard exists by reason of weather or 
highway conditions.]] 


[The maximum statutory speed limit at [describe place (e.g., 
street, highway, mile marker, nearby intersection, etc.)] [the place here 
involved] was ______. miles per hour. ] | 


N OTE ON USE 


Use bracketed material as applicable. The bracketed factors in the 
second paragraph should be used only when a specific factor is involved 
in the case. 


In the third paragraph, the bracketed sentence on the maximum 
speed. limit should be used only when appropriate. Insert a description 
of the incident location if that is agreed or use the bracketed phrase as 
appropriate. | 


Use WPI 60.03 (Violation of Statute, Ordinance, Administrative 
Rule, or Internal Governmental Policy—Evidence of Negligence) with 
this instruction. 


COMMENT 
RCW 46.61.400. 
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The factors to be considered under the statute and the proof needed 
to support a finding of excessive speed are discussed in Grobe v. Valley 
Garbage Service, Inc., 87 Wn.2d 217, 551 P.2d 748 (1976). The speed | 
instruction is properly refused when excessive speed is not a proximate 
cause or if a conclusion of speed is merely speculation. Chhuth v. George, 
43 Wn.App. 640, 719 P.2d 562 (1986). 


For a detailed discussion of when a favored driver’s speed consti- 
tutes a proximate cause, see Channel v. Mills, 77, Wn.App. 268, 890 P.2d 
535 (1995); see also Theonnes v. Hazen, 37 Wn.App. 644, 681 P2d 1284 
pa 


In Mina v. Boise Cascade Corp., 37 Wn.App. 445, 681 P.2d 880 
(1984), affirmed, 104 Wn.2d 696, 710 P.2d 184 (1985), the court held 
that the question whether the plaintiff was traveling at an unreason- 
ably slow speed was properly presented to the jury under RCW 46.61. 

400. 


Evidence of speed eight miles in excess of the posted speed limit on 
a dark and wet road by a driver unfamiliar with the area using low 
beams because of a mechanical problem supported the giving of the 
“speed for special hazard” instruction. Holmes v. Wallace, 84 Wn.App. 
156, 163-64, 926 P.2d 339 (1996). 


[Current as of Pobineies 2021./ 
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RIGHT TO ASSUME OTHERS WILL OBEY LAW— 
STREETS OR HIGHWAYS 


Every person using a public street or highway has the 
right to assume that other persons thereon will use 
ordinary care and will obey the rules of the road and has a 
right to proceed on such assumption until he or she 
knows, or in the exercise of ordinary care should know, to 
the contrary. 


NOTE ON USE 


Use this instruction, as applicable, for negligence cases involving 
streets, roads, or highways. For other negligence cases, see WPI 12.07 
(Right to Assume Others Will Exercise Ordinary Care). 


COMMENT 


In Kelsey v. Pollock, 59 Wn.2d 796, 370 P.2d 598 (1962), the court 
held, under the facts of the case, it was reversible error to refuse to give 
this instruction. The defendant in Kelsey presented evidence that the 
favored driver failed to look at all before entering the intersection, thus 
this fact became a factual issue relating to proximate cause of the 
collision. See also Torrez v. Peck, 57 Wn.2d 302, 356 P.2d 703 (1960). 


It is not error to give WPI 70.06 in combination with WPI 70.01 
(General Duty—Driver or Pedestrian) and WPI 12.06 (Duty of Seeing). 
Hammel v. Rife, 37 Wn.App. 577, 682 P.2d 949 (1984) (each instruction 
correctly states the law and each covers a different legal point so they 
are not unduly repetitious). 


For a discussion concerning the use of WPI 70.06 when there is an 
emergency vehicle, see Brown v. Spokane Cnty. Fire Protection Dist. No. 
1, 100 Wn.2d 188, 668 P.2d 571 (1983); see also the Comment to WPI 
71.05 (Emergency Vehicles—Right of Way). 


[Current as of February 2021.] 
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USE OF SAFETY BELTS 
COMMENT 


RCW 46.61.688(3), (4), and (6). RCW 46.61.688 was originally 
enacted in 1986. Since that time, the Legislature has amended the stat- 
ute a number of times to require seat belts in more types of vehicles 
and to require the use of seat belts in an increasing number of 
circumstances. 


RCW 46.61.688(6) provides, however, that: “Failure to comply with 
the requirements of this section does not constitute negligence, nor may 
failure to wear a safety belt assembly be admissible as evidence of 
negligence in any civil action.” — 


The Washington Supreme Court has held that there is no common 
law duty to wear a seatbelt. Amend v. Bell, 89 Wn.2d 124, 134, 570 P.2d 
138 (1977); Derheim v. N. Fiorito Co., 80 Wn.2d 161, 172, 492 P.2d 1030 
(1972); accord Patterson v. Horton, 84 Wn.App. 531, 540, 929 P.2d 1125 
(1997) (historical discussion of Washington’s seat belt laws). 


RCW 46.61.688(6) applies equally to a situation in which a child is 
not strapped into an appropriate child restraint device or seat belt. See 
Patterson, 84 Wn.App. at 540-41 (affirming dismissal of an action 
against the driver for “negligent restraint”); see also RCW 46.61.687. 


[Current as of February 2021.] 
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BICYCLISTS—STATUTORY RIGHTS AND DUTIES 


A person riding a bicycle upon a roadway has all the 
rights of a driver of a motor vehicle and must obey all 
statutes governing the operation of vehicles except for 
those statutes that, by their nature, can have no 
application. | | | 


\ 


NOTE ON USE 


Use with WPI 60.03 (Violation of Statute, Ordinance, Administra- 
tive Rule, or Internal Governmental Policy—Evidence of Negligence) 
when the violation of a statute, ordinance, or administrative rule by a 
bicyclist is introduced as evidence of the bicyclist’s negligence or con- 
tributory negligence. Under most circumstances, the question of 
whether a statute has application to bicyclists will be decided by the 
court as a matter of law. 


Care should be taken with regard to the incident date. See Com- 
ment below. 


COMMENT 
RCW 46.61.755(1) was amended by Laws of 2020, Chapter 66, § 4. 
For incidents occurring before October 1, 2020, the statute provides: 


(1) Every person riding a bicycle upon a roadway shall be 
granted all of the rights and shall be subject to all of the 
duties applicable to the driver of a vehicle by this chapter, 
except as to special regulations in RCW 46.61.750 through 
46.61.780 and except as to those provisions of this chapter 
which by their nature can have no application. 


(2) Every person riding a bicycle upon a sidewalk or crosswalk 
must be granted all of the rights and is subject to all of the 
duties applicable to a pedestrian by this chapter. 


Effective October 1, 2020, section one (1) of RCW 46.61.755 was 
amended to add clear reference to another statute, RCW 46.61.100: — 


(1) Every person riding a bicycle upon a roadway shall be 
granted all of the rights and shall be subject to all of the 
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duties applicable to the driver of a vehicle by this chapter, 
except as to special regulations in RCW 46.61.750 through 
46.61.780, except as provided in RCW 46.61.190, and except 
as to those provisions of this chapter which by their nature 
can have no application. 


RCW 46.61.755(1). 


The reference to RCW 46.61.190 in RCW 46.61.755(1) (italicized 
above) seems to refer to the following language from RCW 46.61.190(2) 
(b)Gi) and (iii): | 


(ii) A person operating a bicycle approaching a stop sign located at 
a highway grade crossing of a nae tatae must follow the require- 
ments of RCW 46.61.345. 


(iii) A person operating a bicycle approaching a “stop” signal in use 
by a school bus, as required under RCW 46.37.190, must follow the 
requirements of RCW 46.61.370. 


Bicyclists on a roadway are subject to the general traffic laws as 
well as to additional requirements that are set out in RCW 46.61.750 to. 
780. Absent a statutory exclusion, RCW 46.61.750 to.780 apply “when- 
ever a bicycle is operated upon any highway or upon any bicycle path.” 
RCW 46.61.750(2). In. Pudmaroff v. Allen, 138 Wn.2d 55, 63, 977 P.2d 
574 (1999), the court raised, but did not decide, the question of whether 
the phrase “bicycle path” as used in RCW 46.61.750(2) refers to bicycle 
lanes on a roadway or to a bicycle path that is separated aoe roadways 
or to multi-use trails. 


A minor operating a bicycle is subject to the general traffic 
regulations. However, a motorist “must exercise a higher degree of care 
for the safety of a minor using the highway, when the motorist observes 
the minor in a position of peril.” Johnson v. N. Pac. Ry. Co., 66 Wn.2d 
614, 618, 404 P.2d 444 (1965). 


_A bicyclist in a crosswalk is not subject to general traffic rules and 
is entitled to the protections of a pedestrian. RCW 46.61.755(2); 
Pudmaroff, 138 Wn.2d at 60-66; Crawford v. Miller, 18 Wn.App. 151, 
566 P.2d 1264 (1977). 


[Current as of February 2021.] 
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CHAPTER 71 


EMERGENCY AND ROADWORK VEHICLES 


WPI 71.01 Emergency Vehicles—Privileges When Authorized 
WPI 71.02 Authorized Emergency Vehicle—Requirements 
WPI 71.04 Persons or Vehicles at Work on Road 

WPI 71.05 Emergency Vehicles—Right of Way 


WPI 71.01 


EMERGENCY VEHICLES—PRIVILEGES WHEN 
AUTHORIZED 


[[Plaintiff’s] [Defendant’s] vehicle was an authorized 
emergency vehicle.] When an authorized emergency vehi- 
cle is [responding to an emergency call] [in the pursuit of 
an actual or suspected violator of the law] [and if an au- 
thorized signal is being sounded] [and if the special lights 
on the vehicle are in operation] [when and to the extent 
reasonably necessary to warn pedestrians and other driv- 
ers of its approach,] the driver of the emergency vehicle is 
privileged: 


(1) To park or stand, irrespective of the provisions of 
the law applicable to motorists generally; 


(2) To proceed past a red or stop signal or stop sign, 
but only after slowing down as may be necessary 
for safe operation; 


(3) To exceed the maximum speed limits so long as 
life or property is not endangered; 


(4) To disregard regulations governing direction of 
movement or turning in specified directions. 


These privileges granted to an authorized emergency 
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vehicle do not relieve its driver from the duty to drive with — 
due regard for the safety of all persons under all of the 
circumstances, including the circumstances of the 
_ emergency. [Furthermore, these privileges do not protect 
the driver from the consequences of any reckless disre- 
gard of the safety of others.] 


The duty to drive with due suerd for the safety of all 
persons means a duty to exercise ordinary care under all 
of the circumstances. 


Except for the privileges enumerated and the condi- 
tions here set forth when those privileges may be exer- 
cised, the driver of an authorized emergency vehicle is 
subject to the laws applicable to other drivers. 


NOTE ON USE 


The first bracketed sentence of this a aie, is y be used when 
the court can rule as a matter of law that the vehicle is an authorized 
emergency vehicle and is properly equipped with siren and special lights 
as required by statute. If factual questions precludé a ruling as a mat- 
ter of law on this issue, use WPI 71.02 (Authorized ae Vehi- 
cle—Requirements) with this instruction. 


Use WPI 71.06 (Emergency Vohiclos-Noniviviloeed Situations as 
a Matter of Law) instead of this instruction when the court is able to 
conclude as a matter of law that the vehicle failed to qualify as an emer- 
gency vehicle. 


Select the bracketed phrase in the first RO A that describes . 
the particular type of emergency run involved in the case. The bracketed 
phrase referring to special lights should be used only. when statutorily 
required or otherwise applicable. See Comment to WPI 71.02 (Autho- 
rized Emergency Vehicle—Requirements. ) 


Always use WPI 10.01 (Negligence—Adult—Definition) and WPI 
10.02 (Ordinary Care—Adult—Definition) with this instruction. 


COMMENT. 
RCW 46.61.0385 and RCW 46.37.190. 
RCW 46.37.380 contains the requirement that the siren shall be 
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sounded when reasonably necessary to warn pedestrians and other driv- 
ers of the approach of the emergency vehicle. 


The language in the instruction requiring the siren to be sounded 
“to the extent” reasonably necessary to warn other drivers of the ap- 
proach of the emergency vehicle does not come from the statute. It is 
based on the holding in Hall v. King County Fire District, 67 Wn.2d 
446, 408 P.2d 14 (1965). The court held that the question of whether an 
audible signal was given for a sufficient length of time prior to entering 
the intersection to afford the other driver a reasonable opportunity to 
yield the right of way is one of fact for the jury. Although Hall was 
decided based on an earlier version of RCW 46.61.210, this rationale 
would appear to be equally applicable under the current version of the 
statute. 


Whether the vehicle is an authorized emergency vehicle and 
whether it is properly equipped with a siren and the special lights 
required by the statute for the particular vehicle usually will be a mat- 
ter of law to be decided by the court. See Comment to WPI 71.02 (Au- 
thorized Emergency Vehicle—Requirements). 


_ The general term “special lights” is used in the instruction because 
normally the jury will not be concerned with the type of lights required. 
The only jury issue will be whether the lights were in operation. 


_ RCW 46.61,035(4) requires emergency responders making a high 
speed chase to act with due regard for the safety of others. The duty ap- 
plies whether or not the police vehicle is directly involved in the 
collision. Mason v. Bitton, 85 Wn.2d 321, 534 P.2d 13860 (1975). 


The third paragraph of this instruction is based on Brown v. 
Spokane County Fire Protection District, 100 Wn.2d 188, 668 P.2d 571 
(1983), which reaffirms Mason v. Bitton, 85 Wn.2d 321, 534 P.2d 1360 
(1975). Brown approved an instruction essentially in the language of 
WPI 71.01, including the paragraph stating that the duty to drive with 
due regard for the safety of others is governed by the standard of care 
set forth in the instructions on negligence and ordinary care. Brown, 
100 Wn.2d at 193, 195. Pursuant to Brown, neither the privileges — 
granted to an emergency vehicle by RCW 46.61.035(2) nor the require- 
ment of RCW 46.61.210(1) that the drivers of other vehicles yield the 
right of way relieves the driver of an emergency vehicle of the duty 
under RCW 46.61.035(4) to exercise due care for the safety of all 
persons. Brown, 100 Wn.2d at 194. 


[Current as of March 2021.] 
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AUTHORIZED EMERGENCY 
- VEHICLE—REQUIREMENTS 


“Authorized emergency vehicle’ means any vehicle of 
any fire department,. police department, sheriff's office, 
coroner, prosecuting attorney, Washington State Patrol, 
ambulance service, public or private, or any other vehicle 
authorized in writing by the Washington State Patrol to 
serve as an emergency vehicle. 


[An authorized emergency vehicle must be equipped 
with at least one lamp capable of displaying a red light 
visible from a distance of at least 500 feet in normal 
sunlight and a siren capable of giving an audible signal.] 


NOTE ON USE 


Do not use this instruction if the first bracketed sentence of WPI 
71.01 (Emergency Vehicles—Privileges When Authorized) is used. Use 
this instruction only when a question of fact exists as to whether the ve- 
hicle in question is an “authorized emergency vehicle.” The bracketed 
paragraph would normally be used only when the vehicle is not a re 
fire department, or ambulance vehicle. 


COMMENT 
RCW 46.04.040; RCW 46.37.190. 


The instruction has been modified for this edition for better juror 
comprehension. No substantive change is intended. 


Even in the absence of written approval by the State Patrol, a 
motorcycle or vehicle routinely used to escort funeral processions may 
be considered a de facto emergency vehicle, if it is equipped with emer- 
gency equipment that complies with RCW 46.37.190 and that has been 
tested and approved by the State Patrol pursuant to RCW 46.37.194. 
Boyle v. Emerson, 17 Wn.App. 101, 104, 561 P.2d 1110 (1977). — 


The statutory requirements for sirens and special lights are ee 
forth in RCW 46.37.184, RCW 46.37.190, RCW 46.37.3880, RCW 46.61. 
035, and RCW 46.61.210. When there are factual issues concerning 
whether the emergency vehicle was properly equipped, this-instruction 
may need to be modified to reflect the specific statutory requirements. 
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PERSONS OR VEHICLES AT WORK ON ROAD 
A statute provides that: 
(Quote or paraphrase the applicable statute or statutes.) 


This statute does not apply to the [plaintiff] [defendant] 
if [he] [she] was [operating a motor vehicle or other equip- 
ment while] engaged in work within the right-of-way of 
any highway at the time of the occurrence [unless [he] 
[she] was traveling to and from such work]. 


NOTE ON USE 


Use this instruction if there is a jury question whether a violation 
of other statutes is avoided by the exceptions contained in RCW 46.61. 
030. Whether RCW 46.61.030 applies may be a matter of law. If the 
statute applies as a matter of law, this instruction is not needed. 


Use WPI 60.03 (Violation of Statute, Ordinance, Administrative 
Rule, or Internal Governmental Policy—Evidence of Negligence) with 
this instruction. 


Use bracketed material as applicable. Insert the statute or statutes 
claimed not to apply in the space provided in this instruction. 


The giving of this instruction may be unnecessary if adjustments 
are made to WPI 20.01 (Issues), and the jury is not AnSteCied on the 
applicable statutes. | 


COMMENT 
RCW 46.61.0380. 


The statute excuses what would otherwise be a violation of law and 
is strictly construed. Groves v. Meyers, 35 Wn.2d 403, 213 P.2d 483 
(1950). Outside of the exempted statutory situations the usual rules of 
negligence apply: 


[A] workman in the street has a special status which must be 
considered in determining whether he has exercised due care for 
his own safety. A worker is not required to exercise the same degree 
of care required of an ordinary pedestrian, but must exercise that 
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care which an ordinarily prudent man, similarly employed in the 
street, would and could take to avoid injury by passing vehicles. 


A worker is not required to keep a constant lookout for approaching 
vehicles, and the question whether such a worker has exercised 
reasonable care for his own safety in view of his occupation and . 
surrounding circumstances is for the jury under the rule stated 
above. | 


James v. Edwards, 68 Wn.2d 194, 196-97, 412 P.2d 123 (1966) (citations 
omitted); accord Burns v. Dills 68 Wn.2d 377, 413 P.2d 370 (1966) (a 
surveyor working in an unmarked spel fags was entitled to the statu- 
tory protection). 


The statute does not apply to vehicles traveling to and from the 
designated construction site, but only within it. Derheim v. N. Fiorito 
Co., 80 Wn.2d 161, 492 P.2d 1030 (1972). A police officer on foot, control- 
ling traffic on the highway, is a person engaged in work on the highway 
within the meaning of the statute and is not a pedestrian under RCW 
46.61.240(1). Dailey v. Lange, 20 Wn.App. 12, 578 P.2d 1322 (1978); ac- 
cord Sutton v. Shufelberger, 31 Wn.App. 579, 586, 643 P.2d 920 (1982) 
(motorcycle officer struck while stepping off his bike to stop a traffic 
offender). 


On highways that are part of the federal interstate highway system, 
the secretary of transportation may adopt standards, rules, and regula- 
tions relating to construction and maintenance. RCW 47.52.027. 


The statutory duty to warn by signs or flaggers may still exist even 
though the activity being conducted is covered by RCW 46.61.030. See 
RCW 47.36.200. Drivers engaged in construction repair or maintenance 
work are required to obey such signs and flaggers. RCW 47.36.200. — 
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WPI 71.05 
EMERGENCY VEHICLES—RIGHT OF WAY 


A statute provides that upon the immediate approach 
of an authorized emergency vehicle making use of its si- 
ren [and its special lights], the driver of every other vehi- 
cle shall yield the right of way and shall immediately drive 
to a position parallel to, and as close as possible to, the 
right hand edge or curb of the roadway clear of any 
_intersection and shall stop and remain in such position 
until the authorized emergency vehicle has passed. 


NOTE ON USE 


The bracketed phrase on special lights is not to be used for a police 
vehicle. 


_ Use WPI 60.08 (Violation of Statute, Ordinance, Administrative 
Rule, or Internal Governmental ei Beh ee of Negligence) with 
this instruction. 


If there is a jury question as to whether the other driver was aware 
of the approach of the emergency vehicle or had an excuse or justifica- 
tion for not hearing the siren or seeing the special lights, use the — 
bracketed last paragraph of WPI 60.03 (Violation of Statute, Ordinance, 
Administrative Rule, or Internal Governmental Policy—Evidence of 
Negligence). In such a case, the bracketed paragraph could be tailored 
specifically to the issue by substituting language such as: “if it was due 
to a failure to hear the siren [which pete) care could not have 
guarded against]. . 


COMMENT 
RCW 46.61.210. 


The statute requires the drivers of all vehicles to yield the right of 
way upon the approach of an emergency vehicle making the proper 
signal, “except when otherwise directed by a police officer.” Long ago, 
the statutory phrase “except when otherwise directed by a police officer” 
was removed from the pattern instruction. If directions by a police of- 
ficer are claimed as an excuse or justification for a statutory violation, 
an instruction will need to be drafted to fit the specific situation. This 
may involve a definition of who qualifies as a police officer for that 
purpose. 


242 


EMERGENCY VEHICLES , ¢ WPI 71.05 


Even if the operator of the emergency vehicle was complying with 
applicable statutes concerning sirens, the duty to yield may be excused 
if the other driver did not hear and, with the exercise of ordinary care, 
reasonably could not have heard the siren. Grabos v. Loudin, 60 Wn.2d 
634, 374 P.2d 673 (1962). 


~The driver of an emergency vehicle has the right to assume that 
other drivers will yield the right of way as required by law until it is 
otherwise apparent. However, at no point, including circumstances in 
which another driver fails to yield the right of way, is the driver of an 
emergency vehicle relieved of the duty to drive with due regard for the 
safety of all persons. Brown v. Spokane Cnty. Fire Prot. Dist., 100 Wn.2d 
188, 668 P.2d 571 (1983). | 


In addition to yielding to an on-coming or following emergency ve- 
_ hicle as required by RCW 46.61.210, any driver approaching an emer- 
gency or work zone as defined in RCW 46.61.212 also must take action 
upon approach to a stationary or slow-moving designated emergency 
vehicle. Depending on the number of roadway lanes of travel, and with 
due regard for traffic and road conditions, any driver must yield, make 
a lane change, and/or slow to 10 miles below the posted limit to avoid 
adjacent lane proximity to emergency vehicles with operating emer- 
gency lights, tow trucks, emergency vehicles or work or construction 
vehicles with designated lights in operation. RCW 46.61.212. 
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CHAPTER 72 


GUEST-PASSENGER—JOINT VENTURE— 
- FAMILY CAR 


WPI 72.01 Definition of Guest in a Motor Vehicle 

WPI 72.02 Duty of Driver to Guest 

WPI 72.03 Negligence of Driver Not Attributable to Passenger 
WPI 72.04 Joint Venture 

WPI 72.05 Family Car Doctrine 


WPI 72.01 
DEFINITION OF GUEST IN A MOTOR VEHICLE 
(WITHDRAWN) 


COMMENT 


This instruction was based on a doctrine that was abrogated in 
1978. See Roberts v. Johnson, 91 Wn.2d 182, 588 P.2d 201 (1978). 
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WPI 72.02 | MOTOR VEHICLES 
WPI 72.02 
DUTY OF DRIVER TO GUEST 
(WITHDRAWN) 
Mae COMMENT 


This instruction was based on a doctrine that was abrogated in 
1978. See Roberts v. Johnson, 91 Wn.2d 182, 588 P.2d 201 (1978). 
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GUEST-PASSENGER—JOINT VENTURE WPI 72.03 
WPI 72.03 


NEGLIGENCE OF DRIVER NOT ATTRIBUTABLE TO 
PASSENGER 


Any negligence on the part of the driver of the vehicle 
in which the passenger was riding cannot be attributed to 
the passenger. 


NOTE ON USE 


‘This instruction is to be used only when the plaintiff is a passenger 
and the defendant is someone other than the driver of the car. 


This instruction should not be used if it is claimed that the plaintiff 
and the driver were engaged in a joint venture or that the driver was 
the agent of plaintiff passenger for any other reason. If it is claimed 
that the plaintiff and the driver were in a joint venture, use WPI 72.04 
(Joint Venture). If agency is claimed on some other basis, use the ap- 
propriate instructions from WPI oe 50 (Agency and Partnership— 
Torts). 


If there is a claim that a plaintiff, as a passenger, was negligent 
through some conduct of his or her own, that phase of the case should 
be covered by appropriate instructions relating to the plaintiffs own 
negligence and this instruction should still be given. 


COMMENT 


A driver’s negligence will not be imputed to a passenger unless 
there is an agency relationship between them or they are engaged in a 
joint venture. Restatement (Second) of Torts, § 495 cmt. c (1965), cited 
with approval, poe v. Murray, 28 Wn. eds 650, 658, 626 P.2d 24 
(1981). 


Although a driver’s negligence may not be imputed to a passenger, 
the contributory negligence of the passenger may still be an issue. In 
Amrine, the court discussed the circumstances under which a passenger 
or guest in a vehicle commits acts of Rape utay negligence. Amrine, 
28 Wn.App. at 657-58. 


Specific statutes may limit the application of contributory negligence 
principles when the driver of the vehicle is intoxicated. See RCW 5.40.060 
and the Comment to WPI 12.01.01 (Driver’s Intoxication—Plaintiff Pas- 
senger’s Knowledge). 
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GUEST-PASSENGER—JOINT VENTURE WPI 72.04 
WPI 72.04 
JOINT VENTURE 


The [plaintiff] [defendant] is responsible for any 
negligence of the driver of the car in which the [plaintiff] 
[defendant] [(nsert name of party)] WaS riding if you find that the 
[plaintiff] [defendant] and the driver were engaged in car- 
rying out a common purpose, with a community of inter- 
est, in a joint enterprise of a business or other nonsocial 
nature entered into for material gain or profit, and that the 
driving was connected with that common purpose. 


If you find that they were not so engaged, then any 
negligence that you may find on the part of the driver can- 
not be charged to the [plaintiff] [defendant]. 


NOTE ON USE 
Use bracketed material as applicable. 


This instruction relates to a plaintiff or a defendant who is a pas- 
senger, when the adverse party to the suit is someone other than the 
driver of the car, and the claim is that the passenger is charged with 
the negligence of the driver of the car. If the driver is also a plaintiff or 
a defendant on the same side of the suit as the passenger, this instruc- 
tion will have to be tailored to refer only to the plaintiff or defendant 
who is a passenger and not to the driver. This is best accomplished by 
referring to the respective plaintiffs or defendants by their names. 


This instruction is not to.be used in a suit between a passenger and 
the driver of the car. 


Do not use this instruction in transportation for hire cases. See 
Comment below. For a case involving a common carrier, see WPI 
Chapter 11 (Common Carriers). | 


COMMENT 


The basis of imputing negligence in a joint venture situation is 
agency. “Even in auto cases, we have never departed from the basic law 
of agency that only he who controls or has the right to control shall be 
liable.” Poutre v. Saunders, 19 Wn.2d 561, 567, 143 P.2d 554 (1943). 
Most often the right of control is implied as a matter of law from the 
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common purpose of the parties. That common purpose must relate to an 
undertaking of a business or nonsocial nature and must be found in 
something other than the transportation for hire itself. Poutre, 19 Wn.2d 
at 568-69. 


A joint undertaking of a business nature, for material gain or profit, 
is such a partnership even though limited to a single transaction, 
as by the law of agency establishes the right of ponsicl | 


Poutre, 19 Wn.2d at 568 (punctuation omitted). 


Poutre also holds that such a joint venture can exist by virtue of an 
actual agreement to the effect that each shall have the right of control 
regardless of who is in actual.control of the vehicle. Poutre, 19 Wn.2d at 
555-56. The factual situation in which it is claimed that there is such 
an express agreement as to the right of control is so uncommon that no 
pattern instruction is proposed to cover it. 


agin ownership or joint possession of a vehicle may give rise to 
vicarious liability even though there is no joint venture. Combes v. 
Snow, 56 Wn.2d 122, 351 P2d 419 (1960). 


[Current as of March 2021.] 
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GUEST-PASSENGER—JOINT VENTURE WPI 72.05 
WPI 72.05 
FAMILY CAR DOCTRINE 


A person who [owns] [maintains] [provides] a motor 
vehicle for the use of a member of his or her family is 
responsible for the acts of that individual in the operation 
of that motor vehicle. 


NOTE ON USE 


This instruction is designed for motor vehicles. It can be adapted 
for use in cases involving other vehicles or instrumentalities if it is 
determined that the same principles apply. 


This sey adti le is to be used when the driver is a member of the 
family. If the driver is not a member of the family and liability is 
claimed on an agency basis, the appropriate agency instructions should 
be used from WPI Chapter 50 (Agency and Partnership—Torts). 


For a caution about the instruction’s bracketed word “maintains,” 
see the Comment. 


COMMENT 


In general. The family car doctrine has been recognized in a long 
line of cases commencing with Birch v. Abercrombie, 74 Wash. 486, 133 
P. 1020 (1913), modified, 185 P. 821 (1913). Liability under the doctrine 
is incurred (1) when the vehicle is owned, provided, or maintained by a 
parent, (2) for the general use, pleasure, and convenience of family 
members, (3) and at the time of the accident the vehicle is being driven 
by a member of the family for whom the vehicle is maintained, (4) with 
the express or implied consent of the parent. Watson v. Emard, 165 
Wn.App. 691, 267 P.3d 1048 (2011); Cameron v. Downs, 32 Wn.App. 
875, 650 P.2d 260 (1982). 


Agency principles. The family car doctrine is based on the theory 
of agency, and agency principles are often applied in resolving issues 
arising under the doctrine. Thus, a family member will be treated as an 
agent of a parent as long as the vehicle was being used in furtherance 
of a family purpose for which it is maintained. Schnebly v. Bryson, 158 
Wash. 250, 290 P. 849 (1930); Kaynor v. Farline, 117 Wn.App. 575, 72 
P.3d 262 (2003). Similarly, deviations from the scope of consent or use of 
the vehicle in a forbidden manner at the time of the accident are treated 
in the same fashion as a servant’s deviation from the scope of employ- 
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ment under respondeat superior. See King v. Cann, 184 Wash. 554, 52 
P.2d 900 (1935); Grange Ins. Ass’n v. Ochoa, 39 Wn.App. 90, 691 P.2d 
248 (1984). 


Liability under the doctrine may be incurred for damages caused by 
a third person to whom a family member has entrusted the vehicle, if 
the. entrustment was within the family member’s scope of agency. 
Cameron, 32 Wn.App. 875: There may also be related situations of 
actual agency that reach the same practical result. For example, an 
outsider to the family may be an actual agent if that person drives the 
family vehicle on an errand for a member of the family. See Davis v. 
Browne, 20 Wn.2d ‘219, 147 P.2d 263 (1944); Warren v. Norguard, 103 
Wash. 284, 174 P. 7 (1918). In such a case, instructions on the theory of 
_agency may be appropriate. See WPI Chapter 50 (Agency and 
Partnership—Torts). 


Ownership not required. Actual ownership of the vehicle is not 
essential for the doctrine to apply. A showing that the vehicle was 
provided or maintained by a parent for family use will suffice to invoke 
the doctrine. Jerdal v. Sinclair, 54 Wn.2d 565, 342 P.2d 585 (1959). 
However, mere paper title showing ownership of the vehicle is not 
enough to make the doctrine applicable if it is shown that the driver 
was the real owner of the vehicle and had exclusive control and use of 
it. Foran v. Kallio, 56 Wn.2d 769, 355 P.2d 544 (1960) (vehicle purchased ~ 
with and maintained by the earnings of a partially emancipated youth 
was not a family vehicle for purposes of the family car doctrine); Mylnar 
v. Hall, 55 Wn.2d 739, 350 P.2d 440 (1960). 


The best for ownership of the vehicle was established in Jerdal v. 
Sinclair, 54 Wn.2d 565, 569, 342 P2d 585 (1959): 


(a) Who paid for the car. 
(b). Who had the right to control the use of the car. 
(c) The intent of the parties who bought and sold the car. 


(d) The intent of the parents and the child as to who, between 
them, was the owner of the car. 


(e) To whom did the seller make delivery of the car. 


(f) Who exercised property rights in the car from the date of 
its purchase to the date of the accident. 


(g) Any other evidence which has been presented which bears 
on who is the owner in fact. | 
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See also Coffman v. McFadden, 68 Wn.2d 954, 958, 416 P.2d 99 (1966). 


. “Maintains.” As indicated above, the doctrine applies when a 
person “maintains a motor vehicle” for a family member’s use. The WPI 
Committee found no cases that clearly define “maintains” for purposes 
of the Family Car Doctrine. The WPI Committee found no cases that 
suggest that “maintains” means maintenance such as oil changes and 
the like. 


Bicycles. The Washington Supreme Court declined to extend the 
doctrine to bicycles. Pflugmacher v. Thomas, 34 Wn.2d 687, 209 P.2d 
443 (1949). 


_ [Current as of March 2021.] 
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CHAPTER 73 


MOTOR VEHICLES—RAILROAD | 
CROSSINGS 


(No instructions are set forth.) 


The WPI Committee has withdrawn the instructions that formerly 
appeared in this chapter because the Federal Railroad Safety Act 
preempts state statutes in some circumstances. See 49 U.S.C. 
§ 20106; Norfolk S. R.R. Co. v. Shanklin, 529 U.S. 344, 120 S.Ct. 
1467, 146 L.Ed.2d 374 (2000). The federal circuits are not uniform 
on the issue of preemption. See extensive discussion at Lee v. 
Burlington N. Santa Fe Ry. Co., 245 F.3d 1102 (9th Cir. 2001). 


Practitioners may find state statutes addressing the operation of 
railroads at RCW 46.61.3840, RCW 46.61.345, RCW Chapter 81.48, 
RCW Chapter 81.53, and RCW 35.22.280(9). Administrative regula- 
tions concerning the operations of railroad crossings are contained 
in WAC Chapter 480-60 and WAC Chapter 480-62. 


General principles of negligence apply in railroad crossing cases 
unless the injured party is an employee of the railroad. A railroad 
employee is protected by the Federal Employers’ Liability Act, 45 
U.S.C. §§ 51-60, which preempts state law. Seeberger v. Burlington 
N. R.R. Co., 138 Wn.2d 815, 982 P.2d 1149 (1999) (thorough discus- 
sion of the lesser standard of negligence required to take a FELA 
case to jury). But see Noice v. BNSF Ry., 383 P.3d 761 (N.M. 2016); 
Fair v. BNSF Ry., 238 Cal.App.4th 269, 189 Cal.Rptr.3d 150 (2015). 


[Current as of March 2021.] 
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PART IX 


PARTICULARIZED STANDARDS OF 


WPI 100.01 
WPI 100.02 
WPI 100.03 


WPI 100.04 


WPI 100.07 
WPI 100.08 


WPI 100.09 


WPI 100.12 


WPI 100.14 | 


WPI 100.15 


CONDUCT 


CHAPTER 100 
COMMON CARRIERS 


Common Carrier—Duty to Passengers 
Common Carrier—Definition 


Common Carrier—Duty to Protect Passengers From 
Misconduct of Others 


Common Carrier—Duty to Protect Passengers From 
Assault or Intentional Harm by Employees 


Conduct of Passengers—Right of Carrier to Eject 


Common Carrier—Duty to Disabled, Infirm, or 
Intoxicated Passenger or to a Child 


Passenger—Definition—When Status Begins and 
Terminates 


Common Carriers—Duty to Protect Invitees From 
Assault 


Facilities for Prospective Passengers 
Place to Board and Alight—Passengers 


WPI 100.01 


COMMON CARRIER—DUTY TO PASSENGERS ° 


[At the time of the occurrence in question, the (insert 


name of party) WaS a Common Carrier.] 


A common carrier has a duty to its passengers to 
exercise the highest degree of care consistent with the 
practical operation of its type of transportation and its 
business as a common carrier. Any failure of a common 


carrier to exercise such care is negligence. 
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[However, a common carrier is not a guarantor of the 
safety of its passengers.] 


NOTE ON USE 


Use the first bracketed paragraph only if there is no disputed 
factual issue as. to whether the defendant is a’ common carrier. If there 
is a factual issue whether the defendant comes within the legal defini- 
tion of common carrier, the jury must be given an instruction defining 
common carrier. See Comment to WPI 100.02 (Common Carrier— 
Definition). 


Use this instruction whether the allegations of negligence relate to 
the operation of the vehicle or its construction or maintenance. Use this 
instruction whether the carrier-passenger relationship has. been 
established or is an issue for the jury. | | 


Do not use the hrackaead last paragraph unless the circumstances 
of the particular case call for a negative warning to the jury. 


Do not use WPI 10.01 (Negligence—Adult—Definition) with this 
instruction unless the case involves multiple defendants, some of whom 
are not common carriers, or unless there is a factual issue as to the 
defendant’s status as a common carrier. If WPI 10.01 (Negligence— 
Adult—Definition) is given, care must be taken to insure that the jury 
understands which standard of care the jury should apply to each 
defendant. 


Use WPI 100.09 (Passenger—Definition—When Status Begins and 
Terminates) if the carrier-passenger relationship is an issue for the 


jury. 


Use WPI 100.04 (Common Carrier—Duty to Protect Passengers 
from Assault or Intentional Harm by Employees) for intentional torts 
by erppoyess of the carrier. 


COMMENT 


The duty of a common carrier to safeguard passengers from injury 
requires the carrier to exercise the highest degree of care consistent 
with the practical operation of its business or its type of transportation. 
See, e.g., Price v. Kitsap Transit, 125 Wn.2d 456, 465, 886 P.2d 556 
(1994); Parrilla v. King Cnty., 188 Wn.App. 427, 442, 157 P.3d 879 (2007) 
(“a common carrier of passengers owes the highest degree of care to 
protect its passengers from harm”), The duty is non-delegable to an 
agent, such as a contracted repair company. Knutson v. Macy’s West — 
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Stores Inc., 1 Wn.App.2d 543, 546-47, 406 P.3d 683 (2017) (citing Restate- 
ment (Second) of mei § 214 and comment “a” thereto with approval). 


A common carrier is not an insurer of its passengers’ safety. Walker 
_v. King Cnty. Metro, 126 Wn.App. 904, 908, 109 P.3d 836 (2005); Tortes 
v. King Cnty., 119 Wn.App. 1, 7-8, 84 P.3d 252 (2003). The mere fact . 
that there was an accident or injury to a passenger is not sufficient to 
raise a presumption that the carrier was negligent. Kaiser v. Suburban 
Transp. Sys., 65 Wn.2d 461, 398 P.2d 14 (1965), amended 65 Wn. 2d 
461, 401 P.2d.350 (1965); Tortes, 119 Wn.App. at 7-8. “A carrier is not 
liable for injuries resulting from ordinary jolts and jerks, necessarily 
incident to the mode of transportation, which are not the result of 
negligence.” Gentry v. Greyhound Corp., 46 Wn.2d 631, 633, 283 P.2d 
979 (1955); Walker, 126 Wn.App: at 908. 


A carrier’s “highest degree of care” is owed only to its passengers, 
not to third parties, such as other motorists. Parrilla, 138 Wn.App. at 
442. The heightened standard is of no avail to a motorist whose car col- 
lides with a bus. Parrilla, 138 Wn.App. at 442-43. 


The duty owed by a common carrier to a prospective passenger who 
has not attained passenger status is the duty of ordinary care. Evans v. 
Yakima Valley Transp. Co., 39 Wn.2d 841, 239 P.2d 336 (1952). For a 
discussion of whether a plaintiff qualifies as a passenger, see the Com- 
ment to WPI 100.09 Pp pera ahay aac: \inen Status Begins and 
Terminates). 


Elevators and escalator owners and operators are common carriers 
in Washington. Dabroe v. Rhodes Co., 64 Wn.2d 431, 392 P.2d 317 (1964); 
Pruneda vy. Otis Elevator Co., 65 Wn.App. 481, 828 P.2d 642 (1992); see 
WPI 100.02 (Common Carrier—Definition). In cases involving elevators 
and escalators operated for public use, the court may wish to modify the 
instruction to identify the type or nature of the defendant’s common 
carrier activities. This may be done by modifying the second sentence of 
the instruction to read: “. . . consistent with the practical operation of 
its elevators and its business as a common carrier by elevator.” 


In Yurkovich v. Rose, 68 Wn.App. 648, 847 P.2d 925 (1993), the court 
held that there was no need for the trial court to instruct the jury that a 
common carrier is not a guarantor of the plaintiff's safety under the 
facts of the case. The court found that the instructions as a whole 
adequately conveyed the same message and permitted the defendants 
to argue their theory of the case. 


It is reversible error to give WPI 10.01 (Negligence—Adult—Defini- 
tion) without explaining the application of each “duty of care” instruc- 
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tion to the jury. Coyle v. Mun. of Metro. Seattle, 32 Wn.App. 741, 649 
P.2d 652 (1982). This holding would also seem to apply if there are 
multiple defendants, all of whom are not conceded to be common 
carriers. | | 


In Quynn vy. Bellevue School District, 195 Wn.App. 627, 383 P.3d_ 
1053 (2016), the court discussed the applicable duty of care when a 
school district acts as a common carrier to its students. The court stated 
that when a school district acts as a common carrier “it may also owe 
them the duty that arises from the carrier-passenger relationship.” 
Quynn, 195 Wn.App. at 634: However, a school district’s failure to 
protect a student from harassment and bullying on a school bus does 
not implicate the high standard of care attached to operation of a com- 
mon carrier because the alleged breach of duty is not connected to the 
operation of the school bus. Instead, the applicable standard of care is 
the duty imposed on school districts to protect their students from phys- 
ical harm caused by third parties as set forth in McLeod v. Grant County 
School District No. 128, 42 Wn.2d 316, 255 P.2d 360 (1953), and its 


progeny. 


For a general discussion of this area of the law, see DeWolf & Allen, 
16 Washington Practice, Tort Law & Practice §§ 2:38—.40 (5th ed.). 


[Current as of February 2021.] 
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WPI 100.02 


COMMON CARRIER—DEFINITION 
(No special instruction is set forth.) 
COMMENT 


Washington has adopted a three-part test to determine whether a 
party is a common carrier: 


(1) The carriage must be part of the business; (2) the carriage must 
be for hire or remuneration; and (3) the carrier must represent to 
the general public that this service is part of the particular busi- 
ness in which he is engaged, and that he is willing to serve the pub- 
lic in that business. 


McDonald v. Irby, 74 Wn.2d 431, 435, 445 P.2d 192 (1968); see also RCW 
81.04.010(11) (definition of “common carrier” for purposes of regulation 
by the Utilities and Transportation Commission); RCW 47.60.220 
(Washington state ferries). | 


In the vast majority of cases, the court will determine whether the 
party in question is a common carrier as a matter of law. See, e.g., 
McDonald, 74 Wn.2d at 435; Donato v. United Grain Corp., 18 Wn.App. 
880, 573 P.2d 811 (1977). If a party’s status as a common carrier cannot 
be determined as a matter of law, an instruction based on the three- 
part test discussed above and tailored to the particular facts of the case 
will need to be given. Due to the fact-specific nature of the instruction, 
and because these issues are usually resolved as a matter of law, the 
WPI Committee has not set forth a pattern instruction on this subject. 


Although the owners or operators of elevators or escalators oper- 
ated for public use do not strictly meet the definition of common carrier 
set forth above, they are considered to be common carriers. Dabroe v. 
_ Rhodes, 64 Wn.2d 431, 392 P.2d 317 (1964) (department store escala- 
tor); Shielee v. Hill, 47 Wn.2d 362, 287 P.2d 479 (1955) (hotel elevator); 
Tinder v. Nordstrom, Inc., 84 Wn.App. 787, 929 P.2d 1209 (1997) (depart- 
ment store escalator); Houck v. Univ. of Wash., 60 Wn.App. 189, 803 
P.2d 47 (1991) (public university elevator); Brown v. Crescent Stores, 54 
Wn.App. 861, 776 P.2d 705 (1989) (store elevator). 


In contrast, companies that simply have contracts to maintain and 
repair elevators are not common carriers. Kimball v. Otis Elevator Co., 
89 Wn.App. 169, 947 P.2d 1275 (1997); Murphy v. Montgomery Elevator 
Co., 65 Wn.App. 112, 117, 828 P.2d 584 (1992); Pruneda v. Otis Elevator 
Co., 65 Wn.App. 481, 828 P.2d 642 (1992). 
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WPI 100.03 


COMMON CARRIER—DUTY TO PROTECT 
PASSENGERS FROM MISCONDUCT OF OTHERS 


The duty of a common carrier includes a duty to 
protect its passengers from harm resulting from the 
misconduct of others, when such conduct is known or 
could reasonably be foreseen and prevented by the 
exercise of the care required of a common carrier. 


NOTE ON USE 


Use WPI 100.01 (Common Carrier—Duty to Passengers) with this 
instruction. 


Use WPI 100.04 (Common Carrier—Duty to Protect Passengers 
From Assault or Intentional Harm By Employees) instead of this 
instruction for cases involving assaults or other intentional harm by the 
common carrier’s employees. 3 


Use WPI 120.06.03 (Duty to Business Invitee—Protection From 
Criminal Acts) instead of this instruction when the injured person is a 
business invitee rather than a passenger. See also the discussion in the 
Comment to WPI 100.12 (Common Carriers—Duty to Protect Invitees 
from Assault). 


COMMENT 


A carrier is bound to exercise the highest degree of care demanded — 
by the surrounding circumstances in protecting its passengers from 
misconduct of fellow passengers, when such conduct is known or could. 
reasonably be anticipated in the exercise of the highest degree of care. 
Anderson v. N. Pac. Ry. Co., 88 Wash. 139, 152 P. 1001 (1915); Kelly v. 
Navy Yard Route, 77 Wash. 148, 137 P. 444 (1913). 


A carrier has a duty to protect passengers from another passenger’s 
criminal acts or intentional misconduct, but only to the extent that the 
acts or misconduct are foreseeable. Tortes v. King Cnty., 119 Wn.App. 1, 
6, 7-8, 84 P.3d 252 (2003). 


Although Tortes involved a criminal act committed by another pas- 
senger, the court’s analysis extended the carrier’s duty to protect against 
criminal acts of non-passenger third parties. “Metro has the duty to 
guard against foreseeable third party actions.” Tortes, 119 Wn.App. at 
8. 
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The extension of this principle is also supported by several cases 
that do not involve common carriers but involve other special relation- 
ships that trigger a duty to protect a person from another’s criminal 
acts. See Niece v. Elmview Grp. Home, 131 Wn.2d 39, 929 P.2d 420 
(1997); Hutchins v. 1001 Fourth Ave. Assoc., 116 Wn.2d 217, 802 P.2d 
1360 (1991); Lauritzen v. Lauritzen, 74 Wn.Apa. 432, 874 P.2d 861 
(1994); see also the Comment to WPI 120.06.03 (Duty to Business 
Invitee—Protection from Criminal ante). The instruction is written 
accordingly. 


The common carrier’s heightened duty of protection applies only to 
its passengers, not to third parties. See Parrilla v. King Cnty., 138 
Wn.App. 427, 442, 157 P.3d 879 (2007). 


In auenn v. Bellevue School District, 195 Wn.App. 627, 383 P.3d 
1053 (2016), the court held that a school district’s failure to protect a 
student from harassment and bullying on a school bus does not 
implicate the high standard of care attached to operation of a common 
carrier because the alleged breach of duty is not connected to the opera- 
tion of the school bus. Instead, the applicable standard of care is the 
duty imposed on school districts to protect their students from physical 
harm caused by third parties as set forth in McLeod v. Grant County 
School District No. 128, 42 Wn.2d 316, 255 P.2d 360 (1953), and its 
‘ progeny. See also Hendrickson v. Moses Lake Sch. Dist., 192 Wn.2d 269, 
428 P.3d 1197 (2018). 


[Current as of February 2021.] 
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WPI 100.04 


COMMON CARRIER—DUTY TO PROTECT 
PASSENGERS FROM ASSAULT OR INTENTIONAL 
HARM BY EMPLOYEES 


A common carrier is liable for any injury proximately 
caused to its passengers by any [assault upon] [intentional 
harm to] them by an employee of the carrier [then on duty]. 


NOTE ON USE 


Use this instruction if there is a dispute of fact as to whether there 
was an intentional unlawful act or assault by an employee or whether 
the employee was on duty. If there is no such issue, there will be a 
directed verdict on liability and this instruction is not needed. Do not 
use WPI 100.01 (Common Carrier—Duty to Passengers) for an 
intentional tort. Use bracketed material as applicable, 


COMMENT 


Finding it “well nigh universal,” the Washington Supreme Court 
held that a passenger on a common carrier is entitled to absolute protec- 
tion from assaults by employees, and the carrier cannot plead that an 
employee acted. outside the scope of employment. Marks v. Alaska S.S. 
Co., 71 Wash. 167, 127 P. 1101 (1912). Accord, Morton v. De Oliveira, 
984 F.2d 289, 290 (9th Cir.1993) (detailed discussion of Marks and re- 
lated cases). 


[Current as of February 2021.] 
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CONPUS? OF PASSENGERS—RIGHT OF CARRIER 
TO EJECT © 


Passengers riding on a common carrier must conform 
their conduct to the ordinary and usual standards of pas- 
sengers and to the carrier's reasonable rules and 
regulations. | 


The failure or refusal of a passenger to comply or to > 
conform to such standards, or to such rules and regula- 
tions of which the passenger knew or reasonably should 
have known, gives the carrier [or a person assisting an 
agent of the carrier] the right to use such force as is rea- 
sonably necessary to put the passenger off of the vehicle 
taking into account the passenger’s personal safety [so 
long as the vehicle has first been stopped]. 


[However, if you find that the carrier’s employees were 
not justified in ejecting the plaintiff passenger, or that they 
used more force than was reasonably necessary, then the 
carrier is liable for such of plaintiff's damages as were 
proximately caused by such acts.] © 


NOTE ON USE 


Use bracketed material as applicable. Use the bracketed third 
paragraph when there is an issue on the justification of the ejectment or 
the use of excessive force by the carrier’s employee. 


COMMENT 


When the conduct or condition of a passenger makes it probable 
that there will be discomfort or annoyance to other passengers, it is the 
right and duty of a carrier’s employees to remove such passenger. 
Backlund vy. Puget Sound Traction, Light & Power Co., 86 Wash. 257, 
150 P. 83 (1915). Cases from other jurisdictions hold that ejection may be 
based on disorderly, obscene, or dangerous conduct or on conduct result- 
ing in discomfort or annoyance of other passengers. See 14.Am.Jur.2d 
Carriers §§ 1018, 1031, 1033 (2020). The WPI Committee has long used - 
the phrase “ordinary and usual standards of passengers” in the instruc- 
tion to address these circumstances. 
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RCW 9A.16.020(5) provides in part that the use of force by an em- 
ployee or agent of a common carrier is lawful when used to expel a pas- 
senger “who refuses to obey a lawful and reasonable regulation 
prescribed for the conduct of passengers.” Under the statute, the force 
must be reasonable, taking into account the condition of the passenger 
who is being ejected, and the vehicle must be stopped before the pas- 
senger is expelled. : 


- “Vehicle,” for purposes of RCW 9A.16.020(5), “means a ‘motor vehi- . 
cle’ as defined in the vehicle and traffic laws, any aircraft, or any vessel 
equipped for propulsion by mechanical means or by sail.” RCW 9A.04. 
110(29). Depending on the fact questions at issue, see WPIC 98.01 (Traf- 
fic Cases—Vehicle—Definition) and WPIC 98.02 (Traffic Cases—Motor 
Vehicle—Definition) as an aid to drafting an instruction if that would 
be helpful. 


[Current as of February 2021./ 
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COMMON CARRIER—DUTY TO DISABLED, 
INFIRM, OR INTOXICATED PASSENGER OR TO A 
CHILD 


When a carrier is aware that a passenger is [mentally © 
or physically disabled] [frail or infirm] [intoxicated] [a child 
traveling alone] so that the hazards of travel are increased 
as to that passenger, it is the duty of the carrier to provide 
that amount of additional care which is reasonably 
required under the circumstances consistent with the 
practical operation of its type of transportation and its 
business as a common Carrier. 


[A carrier has a right to assume sobriety and sanity 
until it has actual knowledge to the contrary.] [The carrier 
has the duty to use ordinary care in discovering physical 
disability or infirmity.] 


NOTE ON USE 


Use bracketed material in the first paragraph as applicable. All or 
any part of the second paragraph contained in brackets should be used 
only when there is an issue as to notice to the carrier. If the last 
bracketed part of the second paragraph is used, a definition of ordinary 
care should also be given. See WPI 10.02 (Ordinary Care—Adult— 
Definition). 


In certain instances this instruction may require modification if a 
child is traveling with a parent or another adult who is supervising the 
child. See the discussion in the Comment below. 


COMMENT 


The care to be exercised by a carrier in determining the infirmities 
of passengers is ordinary care. Gray v. City of Seattle, 29 Wn.2d 428, 
187 P.2d 310 (1947). Once a carrier accepts or becomes aware of a pas- 
senger with an infirm condition, the carrier must exercise such special 
care and assistance as is required to safely transport that passenger. 
See Fagerdahl v. N. Coast Transp. Co., 178 Wash. 482, 35 P.2d 46 (1934) 
(duty commensurate with the apparent condition of the passenger); 
Benson v. Tacoma Ry. & Power Co., 51 Wash. 216, 98 P. 605 (1908) (pas- 
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senger so intoxicated as to be unable to take care of himself); Sullivan v. 
Seattle Elec. Co., 51 Wash. 71, 97 P. 1109 (1908) (apparent feeble health 
needing assistance). 


The duty of care ends when the passenger disembarks unless the 
carrier’s employees have actual knowledge of the passenger’s incapacity 
and a particular risk of harm which may result. See e.g. Shelley v. 
United Air Lines, 84 Wn.App. 129, 925 P.2d 991 (1996); see also Com- 
ment to WPI 100.09 RE PSRSNEO DOP RHR OBS SW BRA Status Begins and 
Terminates). 


When a child travels with a parent or another adult who is supervis- 
ing the child, the primary duty of caring for the child is on the parent or. 
the child’s supervisor. The carrier has the right to presume that the 
parent or supervisor will take care of the child as required under the 
circumstances. If the carrier’s employees know, or should know, that 
the child is or will be exposed to danger or injuries by acts or negligence 
of the carrier’s employees, the carrier is under the duty to use all rea- 
sonable and practicable care and diligence to avoid the danger and avert 
the injury. Shay v. Parkhurst, 38 Wn.2d 341, 229 P.2d 510 (1951). 


In Houck v. University of Washington, 60 Wn.App. 189, 803 P.2d 47 
(1991), the plaintiff became intoxicated at a dormitory party and 
subsequently fell down an elevator shaft in the dormitory while at- 
tempting to jump from the elevator after students had stalled it be- 
tween floors. The trial court instructed that a common carrier who is 
not otherwise negligent has no duty to protect intoxicated passengers 
from damages caused by their intoxication unless the common carrier 
has actual knowledge of their intoxication and their danger. The Court 
of Appeals held that the instruction was reversible error under the facts 
of the case because it removed the question of negligence from the jury 
and was tantamount to a directed verdict for the defense. The court 
stated that an actual knowledge requirement may be understandable in 
a situation involving attended common carrier facilities, but it cannot 
apply to unattended, self-service facilities. 


For additional discussion, see DeWolf & Allen, 16 Washington 
Practice, Tort Law & Practice § 2.40 (5th ed.). 


[Current as of March 2021.] 
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PASSENGER—DEFINITION—WHEN STATUS 
BEGINS AND TERMINATES 


A person is a passenger if he or she is in the act of 
boarding, entering, riding upon, or alighting from the car- 
rier’s conveyance with the actual or implied consent of 
the carrier. [Also, one is a passenger while upon the car- 
rier’s premises for a reasonable time after having disem- 
barked from the carrier’s conveyance, or for a reasonable 
time before the departure of the carrier’s conveyance upon 
which he or she intends to ride as a passenger.] 


NOTE ON USE 


Use this instruction if there is a factual issue whether a person is a 
passenger. See discussion in the Comment below. 


Use bracketed material as applicable. If plaintiffs status as pas- 
senger has terminated, use appropriate instructions from WPI Chapter 
120 (Trespasser—Licensee—Social Guest—Invitee). If such status is in 
issue, use this instruction together with appropriate instructions from 
WPI Chapter 120 (Trespasser—Licensee—Social Guest—Invitee). 


COMMENT 


This instruction was approved in Houck v. University of Wawhittistent 
60 Wn.App. 189, 201, 803 P:2d 47 (1991). 


The court looks at the following factors in determining whether a> 
plaintiff has the status of a “passenger:” v4 


(1) place (a place under the control of the carrier and provided 
for the use of persons who are about to enter carrier’s 
conveyance); 


(2) time (a reasonable time before the time to enter the convey- 
ance); 


intention (a genuine intention to take passage upon car- 
rier’s conveyance); 


(3 


— 


(4 


VJ 


control (a submission to the directions, express or implied, 
of the carrier); and © 
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(5) knowledge (a notice to carrier either that the person is actu- 
ally prepared to take passage or that persons awaiting pas- 
sage may reasonably be expected at the time and place). 


Zorotovich v. Wash. Toll Bridge Auth., 80 Wn.2d 106, 108-09, 491 P.2d 
1295 (1971). 


A carrier owes a prospective passenger who has not attained pas- 
senger status the duty to exercise ordinary care. A person who is 
_ transferring between carriers is owed only ordinary care. Evans v. 
Yakima Valley Transp. Co., 39 Wn.2d 841, 239 P.2d 336 (1952); Hart v. 
King Cnty., 104 Wash. 485, 177 P. 344 (1918); Sweek v. Mun. of Metro. 
Seattle, 45 Wn.App. 479, 726 P.2d 37 (1986); see also Burgdorf v. State, 
61 Wn.App. 918, 812 P.2d 890 (1991) (ferry terminal lobby is open to the 
public for multiple purposes; without other evidence of passenger status, 
only ordinary care applies). 


However, a prospective passenger who is at a anaes that is under 
the sole control of the carrier, such as a train depot or boat dock, may 
be deemed a passenger. In Zorotovich, the court held that a pedestrian 
in the process of purchasing a ferry ticket who is injured while at the 
ticket booth is a passenger for purposes of the common carrier doctrine. 
Accord, Whitlock v. N. Pac. Ry. Co., 59 Wash. 15, 109 P. 188 (1910). 


In the absence of any danger, defect, or obstruction in the place of 
alighting, the relation of passenger and carrier terminates when the 
passenger gains a secure and maintainable footing on the street. Peterson 
v. City of Seattle, 51 Wn.2d 187, 316 P.2d 904 (1957); Welsh v. Spokane 
& I.E.R. Co., 91 Wash. 260, 157 P. 679 (1916); Shelley v. United Air 
Lines, 84 Wn.App. 129, 1383, 925 P.2d 991 (1996). 


A common carrier’s duty of care may be owed to a disabled or inca- 
pacitated person who has in fact left the carrier. To impose liability for 
injuries sustained by an intoxicated passenger after leaving the carrier, 
the plaintiff must establish that the carrier had both actual knowledge 
of the plaintiffs incapacity and actual knowledge that the plaintiff 
placed himself or herself in a dangerous position. Shelley, 84 Wn.App. 
129; Torres v. Salty Sea Days, Inc., 36 Wn.App. 668, 676 P.2d 512 (1984). 


A person who remained on a boat for an extended time after arriv- 
ing at the passenger’s destination was held to be no longer a passenger. 
Duval v. Inland Nav. Co., 90 Wash. 149, 155 P. 768 (1916). 


The issues underlying this instruction are also discussed in DeWolf 
& Allen, 16 Washington Practice, Tort Law & Practice § 2.39 (5th ed.). 


[Current as of March 2021.] 
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COMMON CARRIERS—DUTY TO PROTECT 
INVITEES FROM ASSAULT 


(No instruction is set forth.) 
: - COMMENT 


The prior instruction addressed a common carrier’s duty to exercise 
ordinary care to protect non-passenger invitees from assaults by third 
parties. The instruction was withdrawn because it is no longer needed. 
A carrier’s duty to protect. non-passenger invitees from criminal harm is 
the same as the duty that any business has to protect its invitees from | 
criminal harm. Accordingly, the applicable instruction in these circum- 
stances is WPI 120.06.03 (Duty to Business Invitee—Protection from 
Criminal Acts), which applies broadly to all businesses. 


On the other hand, if the injured person was a passenger, the ap- 
plicable instruction is WPI 100.03 (Common Carrier—Duty to Protect 
Passengers From Misconduct of Others), 


[Current as of February 2021.] 
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WPI 100.14 
FACILITIES FOR PROSPECTIVE PASSENGERS 


(No instruction is set forth.) 
COMMENT 


The former instruction addressed the standard of ordinary care 
that common carriers owe to non-passengers using their facilities. This 
is the same duty of care that businesses generally owe with respect. to 
activities or conditions on their premises. Accordingly, for cases involv- 
“ing non-passengers on the premises of common carriers, practitioners 
should refer to the general instruction WPI 120.06.01 (Duty of Business 
Proprietor to Customer—Activities or Condition of Premises). For cases 
involving passengers, practitioners should instead refer to the 
heightened standard of care for common carriers found in WPI 100.01 
(Common Carrier—Duty to Passengers). 


[Current as of February 2021.] 
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WPI 100.15 | 
- PLACE TO BOARD AND ALIGHT—PASSENGERS 


In selecting a place for a passenger to [board] [alight 
from] its [vehicles] [cau in type of vehicle)], Aa Common carrier 
owes to its passengers the duty to exercise the highest 
degree of care consistent with the type of transportation 
used and the practical operation of its business as a com- 
mon carrier. 


NOTE ON USE 


Use bracketed material as applicable. Fill in ste blank with the 
words “train” or “bus,” etc., when that would be helpful. 


COMMENT 


A common carrier must use the highest degree of care to select a 
safe place to stop its vehicles, whether the usual stopping place or not, 
if it is one at which a passenger is expressly or impliedly invited to 
alight. Benjamin v. City of Seattle, 74 Wn.2d 832, 447 P.2d 172 (1968); 
see also Yurkovich v. Rose, 68 Wn.App. 643, 847 P.2d 925 (1993) (the 
driver of a school bus has a duty to students higher than that of a com- 
mon carrier). | 


[Current as of February 2021.] 
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PRODUCT LIABILITY 


WPI:110.00 Introduction 

WEETIOOL: e. Manufacturer’s Duty—Defect in Construction 
WPI 110.01.01 Manufacturer’s Duty—Express Warranties 
WPI 110.02 Manufacturer’s Duty—Design 


WPI 110.02.01 Manufacturer’s Duty—Design—Unavoidably 
Unsafe Products—Negligence—Comment K | 

WPI 110.02.02 Crashworthiness / Enhanced Damage and Injury— 
Manufacturing and/Or Design Defect 

WPI 110.02.03 Crashworthiness / Enhanced Damage and Injury— 

, Manufacturing and/Or Design Defect—Burden of 
Oya Proof—Allocation of Fault — | 

WPI 110.02.04.. Crashworthiness / Enhanced Damage and Injury— 
Manufacturing and/Or Design Defect—Verdict 
Form for Use With WPI 110.30.01, 110.30.02, 
110.31.01, and 110.31.02 | 

WPI 110.03 Manufacturer’s Duty to Provide Warnings or 
Instructions With Product 

WPI 110.03.01: Manufacturer’s Duty to Provide Warnings or 
Instructions After the Product Was Manufactured 


WPI 110.04 ~ Seller—Manufacturer—Defined 
WPI 110.05 Government Contract Specification—Defense 
WPI 110.06 Government Specifications—Noncompliance 
WPI 110.07 Seller Other Than a Manufacturer | 
WPI 110.08 Useful Safe Life 
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Contributory Negligence 
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: Affirmative Defenses—No Empty Chairs 
WPI 110.30.02 Special Verdict Form—Product Liability—No 
| Affirmative Defenses—Empty Chairs 

WPI 110.31.01 Special Verdict Form—Product Liability— 
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WPI 110.31.01.02. Fault to Be Apportioned—Product Liability 
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WPI 110.31.02 Special Verdict Form—Product Liability— 
Assumption of Risk—Contributory Negligence— 
Empty Chairs 


WPI 110.00 
INTRODUCTION 


Background. The Washington Product Liability Act of 1981 
(WPLA), RCW Chapter 7.72, was designed to simplify the adjudication 
of product liability claims, since the statutory cause of action subsumes 
all other causes of action “based on any other substantive legal theory 
except fraud, intentionally caused harm or a claim or action under the 
consumer protection act.” RCW 7.72.010(4). However, because there are 
claims that arose prior to the adoption of the WPLA, and because the 
WPLA has been interpreted to retain many of the features of the pre- . 
WPLA common law approach to product liability, close attention should 
be paid to the relationship between the WPLA and the Tort Reform Act 
of 1981 (Chapter 4.22 RCW) concerning the allocation of fault. 


Scope of the WPLA. Despite the intent to unify the treatment of 
all product liability claims, some types of claims are not covered by the 
WPLA. For example, human tissue, organs, blood, and its components 
are excluded. RCW 7.72.010(3); Howell v. Spokane & Inland Empire 
Blood Bank, 114 Wn.2d 42, 51-52, 785 P.2d 815 (1990). For a detailed 
analysis of the scope of “ie WPLA, see DeWolf & Allen, 16 Washington 
Practice, Tort Law & Practice § 17.4 (5th ed.). 


Allocating fault. Product liability claims are often combined with 
claims against other defendants and fault on the part of the plaintiff 
may also be alleged. As a result, the jury instructions will often need to 
explain precisely how percentages of fault should be assigned to differ- 
ent “entities,” as defined: by the statute, which may include not only 
parties to the lawsuit but other entities as well. Jury instructions should 
be carefully tailored to insure consistency with the verdict forms. See 
generally Coulter v. Asten Grp., Inc., 135 Wn.App. 6138, 146 P.3d 444 
(2006); Lundberg v. All-Pure Chem. Ge 55 Wn.App. 181, 777 P.2d 15 
(1989). 


Suggested considerations. With continuous improvement in 
mind, the WPI Committee suggests the following considerations for 
product liability causes of action: 


(1) Precise wording. The court’s instructions to the jury must 
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be worded precisely, so that the jury will understand how to appor- 
tion “fault” under RCW 4.22.015 and 4.22.070, among parties (other 
than intentional tortfeasors). See WPI 110.31.01 (Special Verdict 
Form—Product Liability—Assumption of Risk—Contributory 
Negligence—No Empty Chairs), Question 6; WPI 110.31.02 (Special 
Verdict Form—Product Liability—Assumption of Risk—Contribu- 
tory Negligence—Empty Chairs), Questions 8 and 9. 


(2) Pre-WPLA claims. Some product liability claims (particu- 
larly those involving asbestos exposure) are governed by pre-WPLA 
law. Consequently, instructions in this chapter will need to be mod- 
ified if the action arose before July 26, 1981. For pattern instruc- 
tions applying to pre-WPLA product liability actions, see the second 
edition of this volume. RCW 7.72.020(1) provides that pre-existing 
law is modified only to the extent set forth in the act. Accordingly, 

this chapter’s commentary includes references to pre-WPLA case 
law when relevant. See Fagg v. Bartells Asbestos Settlement Trust, 
184 Wn.App. 804, 339 P.3d 207 (2014), for a comprehensive discus- 
sion concerning the applicability of the WPLA in a case where the 
plaintiff was exposed to asbestos over an extended period of time 
(pre and post WPLA), in a variety of settings and ouen several 
different mechanisms. 


(3) Preemption. State product liability law is sometimes 
preempted by federal laws regulating particular products or 
activities. There is a presumption against federal preemption of 
state law. Wyeth v. Levine, 555 U.S. 555, 565, 129 S. Ct. 1187, 178 
L. Ed. 2d 51 (2009); Hill v. Garda CL Nw., Inc., 191 Wn.2d 5538, 424 
P.3d 207 (2018) (claims for violation of Minimum Wage Act not 
preempted by Labor Management Relations Act). To determine 
whether state law is preempted by federal law, the court should 
consider: (1) the federal law and record of legislative and agency 
intent; (2) whether the federal record shows a balancing of interests, 
analysis of factors, and explanation of exactly how state tort claims 
interfere with implementation of federal law. Compare Wyeth, 555 
U.S. 555, with Geier v. Am. Honda Motor Co., 529 U.S. 861, 120 
S.Ct. 1913, 146 L.Ed.2d 914 (2000). Washington courts have found 
that certain federal statutes preempt state product liability claims, 
see, e.g., Hue v. Farmboy Spray Co., 127 Wn.2d 67, 896 P.2d 682 
(1995) (federal law regulating pesticides); Berger v. Personal Prods., 
Inc., 115 Wn.2d 267, 797 P.2d 1148 (1990) (FDA regulation on © 
tampon labels regarding toxic shock syndrome); Timberline Air 
Serv., Inc. v. Bell Helicopter-Textron, Inc., 125 Wn.2d 305, 884 P.2d 
920 (1994) (federal common law regarding goods supplied to govern- 
ment by a government contractor). — 


(4) Punitive damages. Punitive damages are not permitted 
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under WPLA. Washington courts will apply the punitive damages 
law of other jurisdictions in product liability cases, if warranted 
under choice of law principles. In such a situation, the jury instruc- 
tions on punitive damages should conform to the laws of the other 
state. Singh v. Edwards Lifesciences Corp., 151 Wn.App. 137, 
143-44, 210 P.3d 337 (2009). See also Bryant v. Wyeth, 879 
F.Supp.2d 1214 (W.D. Wash. 2012), as to application of choice of law 
principles. | ) 


(5) Damages for Emotional Distress. These damages are 
recoverable by the direct purchaser of a contaminated food product, 
in the absence of physical injury, if the emotional distress is a rea- 
sonable response and manifests by objective symptomology. Bylsma 
v. Burger King, 176 Wn.2d 555, 293 P.3d 1168 (2013). 


See generally DeWolf & Allen, 16 Washington Practice, Tort Law & 
Practice, Chapter 17 (5th ed.). 


[Current as of January 2021.] 
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-MANUFACTURER’S DUTY—DEFECT IN 
CONSTRUCTION 


A manufacturer has a duty to supply products that are 
reasonably safe in construction. 


There are two tests for determining whether a product 
is not reasonably safe in construction. The plaintiff may 
prove that the product was not reasonably safe in con- 
struction using either of these two tests. | 


The first test is whether, when the product left the 
control of the manufacturer, the product deviated in some 
material way from the design specifications or perfor- 
mance standards of the manufacturer, or deviated in some 
material way from otherwise identical units in the same 
product line. 


The second test is whether the product is unsafe to 
an extent beyond that which would be contemplated by 
the ordinary user. In determining what an ordinary user 
would reasonably exer you should consider the 
following: | 


(1) the relative cost of the pla 


(2) the seriousness of the potential harm from id 
claimed defect; 


(3) the cost and feasibility of eliminating or minimiz- 
ing the risk; and 


(4) such [other] factors as the nature of the product 
and the claimed defect indicate are appropriate. 


If you find that the product was not reasonably safe in 
construction and this was a proximate cause of the 
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plaintiff's [injury] [and] [or] [damage], then the manufac- 
turer is [subject to liability] [at fault]. 


NOTE ON USE — 


Use this instruction if there is a claim against a manufacturer that 
the product was not reasonably safe in construction. If only one of the 
two tests is being used, modify the instruction accordingly. 


Use bracketed material as applicable. The. bracketed “at fault” 
language is intended to be used in conjunction with WPI 110.31.01.02 
(defining “fault”) and with WPI 110.31.01.01 (the corresponding special 
verdict: form) for cases involving mixed standards of care (e.g., 
negligence and strict liability); see the Notes on Use and Comments for 
WPI 110.31.01.01 (the corresponding special eee: form) and WPI 
_ 110.81.01.02 (defining “fault”). 


Use WPI 110.04 (Seller—Manufacturer—Defined) with this 
instruction. 


Use either WPI 110.20 (Burden of Proof—Defect in Construc- 
tion—No Affirmative Defense) or WPI 110.22 (Burden of Proof—Defect 
in Construction—Assumption of Risk or Contributory Negligence) with 
this instruction. 


COMMENT 
RCW 7.72.030(2). 


The statute states in part that a “product manufacturer is subject 
to strict liability to a claimant if the claimant’s harm was proximately 
caused by the fact that the product was not reasonably safe in 
construction.” 


' The Washington Product Liability Act (WPLA) provides two differ- 
ent ways for plaintiffs to show that a product was defectively 
constructed. First, the plaintiff may show under RCW 7.72.030(2)(a) 
that “when the product left the control of the manufacturer, the product 
deviated in some material way from the design specifications or perfor- 
mance standards of the manufacturer, or deviated in some material 
way from otherwise identical units of the same product line.” Second, 
the plaintiff may show under RCW 7.72.030(3) that the product “was 
unsafe to an extent beyond that which would be contemplated by the 
ordinary consumer.” 


Although Wushineton cases have not hateaeigh: held that the 
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consumer-expectations approach of RCW 7.72.030(3) is independent 
from the material-deviation approach of RCW 7.72.030(2)(a) in a defec- 
tive construction case, the case law has held that the consumer- 
expectations approach is an independent alternative in two analogous 
contexts: design defects and inadequate warnings. See Comment to WPI 
110.02 (Manufacturer’s Duty—Design); Comment to WPI 110.03 
(Manufacturer’s Duty to Provide Warnings or Instructions with 
Product). The structure of the WPLA and the rationale in the case law 
implies the same result for construction defect cases. For this reason, 
the WPI Committee assumes that liability in a defective construction 
case can be predicated on either a material-deviation theory or a 
consumer-expectations theory, and that a plaintiff need not prove both 
theories in order to prevail. 


Consumer expectations. The fourth paragraph of this instruction 
addresses the factors to be used in analyzing the consumer-expectations 
approach. The paragraph is taken from the statutory language, RCW 
7.72.0380(3), and derived from cases decided before the enactment of 
RCW 7.72.030. See Ryder’s Est. v. Kelly-Springfield Tire Co., 91 Wn.2d 
111, 587 P.2d 160 (1978); Seattle-First Natl Bank v. Tabert, 86 Wn.2d 
145, 542 P.2d 774 (1975); see also Baughn v. Honda Motor Co., 107 
Wn.2d 127, 727 P.2d 655 (1986). In Tabert, the court held: 


In determining the reasonable expectations of the ordinary 
consumer, a number of factors must be considered. The relative cost 
of the product, the gravity of the potential harm from the claimed 

defect and the cost and feasibility of eliminating or minimizing the - 
risk may be relevant in a particular case. In other instances the 
nature of the product or the nature of the claimed defect may make 
other factors relevant to the issue. 


Tabert, 86 Wn.2d at 154. 


The rule set forth in Tabert and other pre-WPLA cases that a 
manufacturer is strictly liable for a product that is unsafe to an extent 
beyond that which would be contemplated by an ordinary user does not 
appear to be modified by RCW 7.72.030(3). See Couch v. Mine Safety 
Appliances Co., 107 Wn.2d 282, 239 n.5, 728 P.2d 585 (1986). RCW 
7.72.030(3) provides that the trier of fact shall consider user expecta- 
tions in determining whether a product is not reasonably safe. 


Although RCW 7.72.030(3) does not use the word “reasonable,” case 
law makes clear that the analysis is based on reasonable consumer 
expectations. See Soproni v. Polygon Apartment Partners, 137 Wn.2d 
319, 327, 971 P.2d 500 (1999). Moreover, evidence of compliance with 
codes or standards is relevant, but not determinative, in analyzing rea- 


281 


WPI 110.01 | STANDARDS OF CONDUCT 


sonable consumer expectations. Soproni, 137 Wn.2d at 328; Falk v. 
Keene Corp., 118 Wn.2d 645, 655, 782 P.2d 974 (1989); RCW 7:72.050 
(1). | 


Unavoidably unsafe products. See the Comment to WPI 
110.02.01. (Manufacturer’s Duty—Design—Unavoidable Unsafe Prod- 
ucts—Negligence—Comment k); Transue v. Aesthetech Corp., 341 F.3d 
911 (9th Cir. 2003) (applying Washington law and holding that the 
proper legal standard was strict liability and not negligence for com- 
ment & cases in which there is an allegation of a production defect). 


[Current as of December 2020.] 
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MANUFACTURER’S DUTY—EXPRESS WARRANTIES 


A manufacturer has a duty to supply products that are 
reasonably safe. A product may be not reasonably safe 
because it does not conform to the manufacturer’s 
express warranty. 


A product is not reasonably safe because it did not 
conform to the manufacturer’s express warranty, if: 


(1) the warranty is made spark of the basis of the 
bargain; 


(2) the warranty relates to a material fact or facts 
concerning the product; and 


(8) the warranty turns out to be untrue. 


If you find that the product was not reasonably safe 
- because the product did not conform to the manufacturer’s 
express warranty, and that this was a proximate cause of 
the plaintiff’s [injury] [and] [or] [damage], then the 
manufacturer is [subject to liability] [at fault]. 


NOTE ON USE 


Use this instruction if there is a claim against a manufacturer that 
the product was not reasonably safe because it did not conform to the 
manufacturer’s express warranty. 


Use bracketed material as applicable. The bracketed “at fault” 
language is intended to be used in conjunction with WPI 110.31.01.02 
(defining “fault”) and with WPI 110.31.01.01 (the corresponding special 
verdict form) for cases involving mixed standards of care (e.g., 
negligence and strict liability); see the Notes on Use and Comments for 
WPI 110.31.01.01 (the corresponding drags verdict form) and WPI 
110.31.01.02 (defining “fault”). 


Use WPI 110.04 (Seller—Manufacturer—Defined) with this 
instruction. : 


Along with this instruction, nea wither WPI 110.20 (Burden of 
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Proof—Defect in Construction—No Affirmative Defense) or WPI 110.22 
(Burden of Proof—Defect in Construction—Assumption of Risk or Con- 
tributory Negligence). 


COMMENT 
ROW 7.72.030(2). 


The statute states in part that a “product manufacturer is subject 
to strict liability to a claimant if the claimant’s harm was proximately 
caused by the.fact that the product was. . . not reasonably safe because 
it did not conform to the manufacturer’s express warranty or to the 
implied warranties under Title 62A RCW.” 


RCW 7.72.030(2)(b) provides that a “product does not conform to 
the express warranty of the manufacturer if it is made part of the basis 
of the bargain and relates to a material fact or facts concerning the 
product and the express warranty proved to be untrue.” 


Express warranty. In the context of product liability, courts have 
generally used the term “express warranty” to refer to the public mis- 
representation theory of liability. See Restatement (Second) of Torts 
§ 402B cmt. d (1965). Under this theory, liability sounds in tort rather 
than contract and no privity is required. See Baxter v. Ford Motor Co., 
168 Wash. 456, 12 P.2d 409, 88 A.L.R. 521 (1932). By stating that the 
express warranty be “made part of the basis of the bargain,” it is not 
clear whether RCW 7.73.030(2)(b) now requires privity praOt an action 
based on express warranty may be brought. 


RCW 7.72.030(8) provides that “[i]Jn determining whether a product 
was not reasonably safe under this section, the trier of fact shall 
consider whether the product was unsafe to an extent, beyond that which 
would be contemplated by the ordinary consumer.” Although the stat- 
ute’s use of the word “shall” appears to make application of the statute 
mandatory, the WPI Committee has not included the consumer expecta- 
tions test as part of this instruction. The WPI Committee believes that 
the contemplations of the ordinary consumer as to the safety of a prod- 
uct have no relevance in determining whether the product conformed to 
the manufacturer’s express warranty. 


Implied warranty. The pattern instruction will need to be modi- 
fied for cases involving implied warranties. See Uniform Commercial 
Code, Title 62A RCW; Gates v. Standard Brands, Inc., 43 Wn.App. 520, 
- 719 P.2d 130 (1986). 


Pre-WPLA law. For a background discussion of the oe of 
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misrepresentation and implied and express warranties under law 
predating the Washington Product Liability Act, see Baughn v. Honda 
Motor Co., 107, Wn.2d 127, 151-52, 727 P.2d 655 (1986). 


[Current as of December 2020.] 
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MANUFACTURER’S DUTY—DESIGN 


A manufacturer has a duty to design products that are 
reasonably safe as designed. 


There are two tests for determining whether a product 
is not reasonably safe as designed. The plaintiff may prove 
that the product was not reasonably safe at the time it left 
the manufacturer’s control using either of these two tests. 


The first test is a balancing test. Under that test, you 
should determine whether, at the time the product was 
_ manufactured: 


the likelihood that the product would cause injury or 
damage similar to that claimed by the plaintiff, and 
the seriousness of such injury or damage, was 
outweighed by the burden on the manufacturer to 
design a product that would have prevented the injury 
or damage, and the adverse effect that a practical and 
feasible alternative design would have on the useful- 
ness of the product. | 


The second test is whether the product is unsafe to 
an extent beyond that which would be contemplated by 
the ordinary user. In determining what an ordinary user 
would Are nAD IY expect, you should consider the 
following: 


(1) the relative cost of the css 


(2) the seriousness of the potential harm from the 
claimed defect; 


(3) the cost and feasibility of eliminating or minimiz- 
ing the risk; and 
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(4) such [other] factors as the nature of the product 
-and the claimed defect indicate are appropriate. 


[A product can be “not reasonably safe” even though 
the risk that it would cause the plaintiff's harm or similar 
harms was not foreseeable by the manufacturer at the time 
the product left the manufacturer’s control. ] 


If you find that the product was not reasonably safe 
as designed at the time it left the manufacturer’s control 
and this was a proximate cause of the plaintiff's [injury] 
[and] [or] [damage], then the manufacturer is [subject to 
liability] [at fault]. 


NOTE ON USE 


Use this instruction if there is a claim against a manufacturer that 
the product was not reasonably safe as designed. If only one of the two 
tests is being used by the court, modify the instruction accordingly. 


Use bracketed material as applicable. Use the bracketed paragraph 
concerning foreseeability when there are claims of negligence as well as 
strict liability or when foreseeability concepts have otherwise been 
_ injected into the trial. The bracketed “at fault” language is intended to 
be used in conjunction with WPI 110.31.01.02 (defining “fault”) and 
with WPI 110.31.01.01 (the corresponding special verdict form) for cases 
involving mixed standards of care (e.g., negligence and strict liability); 
see the Notes on Use and Comments for WPI 110.31.01.01 (the corre- 
-sponding special verdict form) and WPI 110.31.01.02 (defining “fault”). 


A special instruction may be needed if the product defect did not 
- cause the accident, but it is claimed that the defect was a proximate 
cause of enhanced injury. See the discussion in the Comment below; see 
also WPI 110.02.02 (Crashworthiness—Manufacturing and/or Design 
Defect). 


Use WPI 110.04 (Seller—Manufacturer—Defined) with this 
instruction. 


COMMENT 
RCW 7.72.030(1). 
The format of this instruction has been modified for this edition. No 
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substantive change is intended. This instruction as now formatted 
isolates the phrase “was outweighed by” in the first test to emphasize 
which factors are being balanced against which. 


The Washington Product Liability Act (WPLA), RCW Chapter 7.72, 
states in part that a “product manufacturer is subject to liability to a 
claimant if the claimant’s harm was proximately caused by the 
negligence of the manufacturer in that the product was not reasonably 
safe as designed.” RCW 7.72.030(1). The Act provides two different ways 
for plaintiffs to show that a Product was defectively designed. 


First, the plaintiff may use the risk-utility approach Son RCW 
7.72, 030(1)(a), which provides that: 


A product is not reasonably safe as designed, if, at the time of 
manufacture, the likelihood that the product would cause the 
claimant’s harm or similar harms, and the seriousness of those 
harms, outweighed the burden on the manufacturer to design a 
product that would have prevented those harms and the adverse ef- 
fect that an alternative design that was practical and feasible would 
have on the usefulness of the product. 


Second, the plaintiff may show under RCW 7.72.030(3) that the 
product “was unsafe to an extent beyond that which would be contem- 
plated by the ordinary consumer.” : 


The risk-utility approach of RCW 7.72.030(1)(a) and the consumer- 
expectations approach of RCW 7.72.030(3) are alternative, independent 
means of proving defective design. A plaintiff needs.to prove only one, 
not both, of these alternatives. Ruiz-Guzman v. Amvac Chem. Corp., 
141 Wn.2d 493, 502-03, 7 P.3d 795 (2000); Falk v. Keene Corp., Tis 
Wn.2d 645, 782 P.2d 974 (1989). 


Risk-utility test—Strict liability. The term “negligence” has not 
been included in this instruction because the risk-utility test involves 
strict liability principles that are set forth in Seattle-First National 
Bank v. Tabert, 86 Wn.2d 145, 542 P.2d 774 (1975), notwithstanding the 
reference in RCW 7.72.030(1) to negligence. Soproni v. Polygon Apart- 
ment Partners, 137 Wn.2d 319, 971 P.2d 500 (1999); Falk, 1138 Wn.2d 
645; Couch v. Mine Safety Appliances Co., 107 Wn.2d 282, 239 n. 5, 728 
P.2d 585 (1986). In Falk, the court held that that the “negligence” 
referred to in RCW 7.72.030(1) is the “negligence of the manufacturer in 
that the product was not reasonably safe.” Falk, 1138 Wn.2d at 657 (ital- 
ics supplied by court). The court in Falk specifically approved WPI 110. 02 
in its pre-2012 form. Falk, 113 Wn.2d at 657. 


‘Risk-utility test—Balancing of factors. The risk-utility test in 
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RCW 7.72.030(1)(a) requires a balancing of factors. In Ayers v. Johnson 
& Johnson Baby Products Co., 117 Wn.2d 747, 818 P.2d 1337 (1991), a 
case alleging that the manufacturer failed to provide adequate warn- 
ings with a product (baby oil), the court stated: 


On one side of the balance in subsection (a) are the likelihood that 
the product would cause the claimant’s harm or similar harms and 
the seriousness of those harms. On the other side of subsection (a)’s 
balance are the burden on the manufacturer to design a product 
that would have prevented those harms, and the adverse effect that 
a feasible alternative design would have on the usefulness of the 
product. | 


Ayers, 117 Wn.2d at 763. 


The statutory balancing test has a separate proviso for firearms 
and ammunition. RCW 7.72.030(1)(a). 


Risk-utility test—Alternative design—Other products. 
Consideration of reasonably safe alternative designs is not limited to 
analysis of the product at issue in the case. Rather, a plaintiff may “es- 
tablish an alternative safer design through ‘other products already 
available on the market [that] may serve the same or very similar func- 
- tion at lower risk and at comparable cost. Such products may serve as 
reasonable alternatives to the product in question.” Ruiz-Guzman, 141 
Wn.2d at 504 (italics supplied by court) (quoting Restatement (Third) of 
Torts § 2 cmt. f, at 24 (1998)). The court rejected the manufacturer’s 
argument that the plaintiff had to show the existence of an alternative 
design that could have been incorporated into the defendant’s product 
at the time it was manufactured. Ruiz-Guzman, 141 Wn.2d at 499, 504— 
05. Accordingly, the “other products” may include products produced by 
the defendant manufacturer’s competitors. See Ruiz-Guzman, 141 
Wn.2d at 503-04. 


Because the statute requires that an alternative design be “practi- 
cal and feasible,” RCW 7.72.030(1)(a), consideration of other products is 
limited to alternative designs or products that are “technologically 
achievable and economically viable.” Ruiz-Guzman, 141 Wn.2d at 505 
Doe 


Enhanced injury. In Couch v. Mine Safety Appliances Co., 107 
Wn.2d 232, 241-43, 728 P.2d 585 (1986), the court discussed enhanced 
injury instructions in a design defect action brought under RCW 7.72. 
030. See also Baumgardner v. Am. Motors Corp., 83 Wn.2d 751, 522 
P.2d 829 (1974); WPI 110.02.02 (Crashworthiness—Manufacturing 
and/or Design Defect). 
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Industry custom. Under RCW 7.72.050(1), evidence of custom in 
the product seller’s industry or of technological feasibility, whether re- 
lating to design, construction, or performance of the product, may be 
considered by the trier of fact. See also Crittenden v. Fibreboard Corp., 
58 Wn.App. 649, 794 P.2d 554 (1990) (trial judge committed reversible 
error by rejecting an instruction that prohibited jurors from considering 
industry customs and state of the art evidence). Evidence of compliance 
with codes or standards is relevant, but not determinative, in analyzing 
either the consumer-expectations approach or the risk-utility approach. 
Soproni, 137 Wn.2d at 328; Falk, 113 Wn.2d at 655. 


RCW 7.72.080 modified previote case law. See Lenhardd v. Ford 
Motor Co., 102 Wn.2d 208, 214-15, 683 P.2d 1097 (1984) (in a case 
involving a pre-WPLA claim: a defendant may not introduce evidence of 
compliance with industry customs and standards unless the plaintiff 
first raises this issue). 


Consumer expectations. See the Comment to WPI 110. 01 
(Manufacturer’s Duty—Defect in Construction). 


Unavoidably unsafe products. See the Comment to WPI 
110.02.01 (Manufacturer’s Pecunia eos eae eet Prod- 
ucts—Negligence—Comment. k). 


[Current as oF February 2021,] 
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MANUFACTURER’S DUTY—DESIGN— 
UNAVOIDABLY UNSAFE PRODUCTS— 
NEGLIGENCE—COMMENT K 


A [pharmaceutical] [medical product] manufacturer 
_ has a duty to use reasonable care to design [drugs] [medi- 
cal products] that are reasonably safe. “Reasonable care’ 
means the care that a reasonably prudent [pharmaceuti- 
cal] [medical product] manufacturer would exercise in the 
same or similar circumstances. A failure to use reason- 
able care is negligence. | 


The question of whether a manufacturer exercised rea- 
sonable care is to be determined by what the manufacturer 
knew or reasonably should have known at the time the 
product left its control. 


In determining what a manufacturer reasonably should 
have known in regard to designing its product, you should 
consider the following: 


A [pharmaceutical] [medical product] manufacturer 
has a duty to use reasonable care to test, analyze, and 
inspect the products it sells, and is presumed to know 
what such tests would have revealed. 


A [pharmaceutical] [medical product] manufacturer 
-has a duty to use reasonable care to keep abreast of sci- 
entific knowledge, discoveries, advances, and research in 
the field, and is presumed to know what is imparted 
thereby. 


NOTE ON USE 


Use this instruction in cases involving prescription drugs and medi- 
cal devices. In cases of other products that may be considered unavoid- 
ably unsafe, such as pesticides, the language should be adapted 
accordingly. 


291 


WPI 110.02.01 STANDARDS OF CONDUCT 
~ COMMENT 


_ This instruction was discussed favorably in Payne v. Paugh, 190 
Wn.App. 383, 410-11, 360 P.3d 39 (2015). See also Rogers v. Miles 
Lab’ys, Inc., 116 Wn.2d 195, 802 P.2d 1346 (1991); Transue v. Aesthe- 
tech Corp., 341 F.3d 911 (9th Cir. 2003) (applying Washington law while 
holding that comment & applies as a blanket rule to prescription drugs 
and medical products). | 


Restatement (Second) of Torts § 402A, comment k (unavoid- 
‘ably unsafe products). Comment k to Restatement (Second) of Torts 
§ 402A identifies a category of products for which a manufacturer can- 
not avoid a high risk of possible harmful effects. Vaccines with side ef- 
fects are examples, along with other drugs where the prescription drug 
can possibly save a patient’s life, but the risks of physical harm from 
the drug itself are substantial, even when the drug is properly . 
manufactured. Comment k explains: “The seller of such products, again 
with the qualification that they are properly prepared and marketed, 
and proper warning is given, where the situation calls for it, is not to be 
held to strict liability for unfortunate consequences attending their use, 
merely because he has undertaken to supply the public with an appar- 
ently useful and desirable product, attended with a known but appar- 
ently reasonable risk.” Under comment k, these unavoidably unsafe 
products are excluded from the general rule of strict liability, as long as 
the products are properly prepared and marketed and proper warnings 
are given. 


Comment k applies to cases under the Washinetan Product Liability 
Act (WPLA) despite not being mentioned by the Act. Ruiz-Guzman v. 
Amvac Chem. Corp., 141 Wn.2d 498, 505-06, 7 P.8d 795 (2000) 
(pesticide); Est. of LaMontagne v. Bristol-Myers Squibb, 127 Wn.App. 
335, 111 P.38d 857 (2005) (prescription drug); Payne, 190 Wn.App 383 
(endotracheal tube). In cases where comment & applies, the standard of 
conduct in a design defect case is negligence, not strict liability. Rogers, 
116 Wn.2d 195; Young v. Key Pharm., 130 Wn.2d 160, 922 P.2d 59 (1991); 
Payne, 190 Wn.App. 383; Transue, 341 F.3d 911. For a more complete 
discussion of comment k as it relates to the WPLA, refer to the Com- 
ment to WPI 110.03 (Manufacturer’s Duty to Provide Warnings or 
Instructions With Product) and the extended discussion in Payne v. 
Paugh, 190 Wn.App. 383, 409-13, 360 P.3d 39 (2015). 


The court in Payne v. Paugh, 190 Wn.App 383, 360 P.3d 39 (2015), 
held that the trial court did not err by refusing to give a supplemental 
instruction on the risk utility and consumer expectation tests to define 
whether a medical device i is reasonably safe. 


The issue in Payne was whether WPI 110.02.01 needed to be 
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supplemented with a definition of “reasonably safe” as set forth in WPI 
110.02 (Manufacturer’s Duty—Design) ent the first sentence). The 
court held as follows: 


Under the WPLA and case law, the risk utility and consumer 
expectations tests are used to determine whether a manufacturer is 
strictly liable and do not apply to a negligence design defect claim 
under comment k. And contrary to the assertion. of [plaintiff], the 
Comment K Negligence Instruction addresses the factors the jury 
should consider in determining whether a medical device manufac- 
turer used reasonable care to design a medical device that is rea- 
sonably safe. Specifically, “[i]jn determining what a medical device 
manufacturer reasonably should have known in regard to designing 
its device,” the jury must consider: 


"A medical device manufacturer has a duty to use reason- 
able care to test, analyze, and inspect the products it sells, and 
is presumed to know what such tests would have revealed. 


.. A medical device manufacturer has a duty to use reason- 
able care to keep abreast of scientific knowledge, discoveries, 
advances, and research in the field, a is presumed to know 
what 1 is imparted thereby. 


The court did not err in refusing to give the supplemental jury 
instruction. The instruction the court gave to the jury correctly 
describes the duty of a manufacturer of unavoidably unsafe 
products in designing reasonably safe medical devices under 
comment k of the Restatement (Second) of Torts section 402A. 


Payne, 190 Wn.App. at 412-13. 


The trial court jury instruction discussed in Payne changed the 
time when a medical product manufacturer is to be judged under WPI 
110.02.01 from “at the time of the plaintiffs injury” to “at the time the 
product left its control.” Payne, 190 Wn.App. at 411. The WPI Commit- 
- tee has made this change to the jury instruction which conforms to the 
language in WPI 110.21 (Buren of sa tae cae Affirmative 
Defense). 


While the standard is negligence for comment kh products when a 
design defect is claimed, the standard is strict liability for comment k 
cases involving a failure to warn. Taylor v. Intuitive Surgical, Inc., 187 
Wn.2d 7438, 389 P.3d 517 (2017); see Comment to WPI 110.03 (Manufac- 
turer’s Duty to Provide Warnings or Instructions with Product). 


[Current as of December 2020.] 
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CRASHWORTHINESS / ENHANCED DAMAGE AND 
INJURY—MANUFACTURING AND/OR DESIGN 
DEFECT 


A manufacturer of a (name of product) fied a duty to [manu- 
facture] [design] the product to be crashworthy, that is, 
the product must be reasonably safe in reasonably fore- 
seeable accidents or collisions. Based on this duty, a 
manufacturer Of a mame of product) iS liable for that portion of 
the damage or injury caused by the product design or 
manufacturing defect over and above the injury or dam- 
age that probably would have occurred as a result of a 
reasonably foreseeable accident or collision impact even 
without the product defect. The manufacturer is liable for 
this enhanced injury or damage even though the defect 
did not cause the accident or collision itself. [However, a 
manufacturer Of a (name of product) iS liable only for any of the 
plaintiff's enhanced injuries that were proximately caused 
by the alleged [manufacturing] [design] defects in the 
manufacturer’s product or its component parts, and not 
injuries caused by the primary accident or collision itself.] 


NOTE ON USE 


Use this instruction in cases in which a party has presented suf- 
ficient evidence to establish that plaintiffs injury or enhanced injury 
was proximately caused by a manufacturing or design defect, but was 
not necessarily caused by the accident itself. This instruction may also 
be used in situations involving warning issues. See the Comment below. 


Use bracketed material as applicable. 


COMMENT 


In general. In the landmark case of Larsen v. General Motors 
Corp., 391 F.2d 495 (8th Cir. 1968), the court held that a vehicle 
manufacturer could be liable for “enhanced” injury caused by the failure 
of the vehicle to be crashworthy, but oe for those injuries caused by 
that failure. 


[T]he manufacturer should be liable for that portion of the damage 
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or injury caused by the defective design over and above the damage 
or injury that probably would have occurred as a result of the 
impact or collision absent the defective design. 


Larsen, 391 F.2d at 503 (emphasis added), 


Washington expressly follows Larsen in imposing crashworthiness 
duties for design and manufacturing defects. Couch v. Mine Safety 
Appliances Co., 107 Wn.2d 232, 728 P.2d 585 (1986); Seattle-First Nat'l 
Bank v. Tabert, 86 Wn.2d 145, 542 P.2d 774 (1975); Baumgardner v. Am. 
Motors Corp., 83 Wn.2d 751, 522 P.2d 829 (1974). For example, 
Baumgardner involved claims for personal injuries and wrongful death 
resulting from an automobile collision in which a defective front seat 
broke loose and was propelled forward. The plaintiff, not wearing a 
seatbelt, was injured. The plaintiffs wife, wearing a seatbelt but not a 
shoulder harness, was killed after being crushed between the seat and 
the belt. The court distinguished accident causation from injury causa- 
tion, noting that the plaintiffs claim was for his “enhanced injuries.” 
Baumgardner, 83 Wn.2d at 758, Similarly, in Couch, when a safety 
helmet failed, the court specified that the claim was for the harm over 
and above what would have been sustained without the defect, again 
drawing the line between injury causation and accident causation. 
Couch, 107 Wn.2d at 242—43; cf. Phennah v. Whalen, 28 Wn.App. 19, 
621 P.2d 1304 (1980). 


Component parts. The 1981 Washington Product Liability Act 
focuses on component: parts of the product that caused the injury in its 
definition of “product”: | 


(3) Product. . . . The “relevant product” under this chapter is that 
product or its component part or parts which gave rise to the prod- 
uct liability claim, 3 


RCW 7.72.010(3). 


In a crashworthiness case the “relevant product” is generally some 
subcomponent of the vehicle such as an airbag, restraint, fuel system, 
roof, or steering column instead of the vehicle itself. Thus, the overall 
safety record of the vehicle is not relevant to the issue of whether or not 
the “relevant product” is unsafe. See, e.g., Skeie v. Mercer Trucking Co., 
115 Wn.App. 144, 150, 61 P.3d 1207 (2003) (“Although a product may be 
safe for its intended use, its manufacturer may still be liable for other 
unsafe uses that are reasonably foreseeable”). In addition, because the 
emphasis is on the defective component, causation issues relating to al- 
location of fault and comparative fault are more narrowly focused and 
confined to conduct relating to the defective components rather than 
conduct relating to the vehicle as a whole. 
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[Current as of December 2020.] 
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WPI 110.02.03 


CRASHWORTHINESS / ENHANCED DAMAGE AND 
INJURY—MANUFACTURING AND/OR DESIGN 
DEFECT—BURDEN OF PROOF—ALLOCATION OF 
FAULT 


In a case for enhanced injuries, the plaintiff has the 
burden of proving each of the following propositions: 


First, that (name of manufacturer) [Manufactured] [designed] 
a product (name of product) that was not reasonably safe in rea- 
sonably foreseeable accidents or collisions; and 


Second, that the unsafe condition of the mame of product) 
_ proximately caused the plaintiff injuries which [he] [she] 
would not have otherwise sustained in the accident or col- 
lision, absent the product defect. 


The plaintiff need not prove that the unsafe condition 
of the product was a cause of the accident or collision 
itself, just that the unsafe condition of the product was a 
_ proximate cause of the enhanced injury or damage. 


If you find from your consideration of all of the evi- 
dence that both of these propositions has been proved 
against (name of manufacturer), then your verdict should be for 
the plaintiff on this issue. You should answer Question 
No. —_____ of the verdict form “yes.” 


On the other hand, if you find that either of these 
propositions has not been proved against (name of manufacturer), 
your verdict on this issue should be for (ame of manufacturer), 
You should answer Question No. ____—__ of the verdict 

form “no.” 


NOTE ON USE 


This instruction on the plaintiffs burden of proof applies only if a 
legal determination has been made that fault should be separately al- 
located for a plaintiffs enhanced injuries. See the Comment below. If 
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the court determines that fault should be separately allocated for a 


plaintiff's enhanced injuries, incorporate WPI 110.02.04 


(Crashworthiness/Enhanced Damage and Injury—Manufacturing and/or 
Design Defect—Verdict Form for Use with WPI 110.30.01, 110.30.02, 
110.31.01, and 110.31.02) into the verdict form presented to the jury 
with this fateaction. 


Use WPI 21.01 (Meaning of Burden of Proof—Preponderance of Ev- 
idence) with this instruction. . 


COMMENT 


For a general discussion of crashworthiness or enhanced injury 
cases, see the Comment to WPI 110.02.02 (Crashworthiness/Enhanced 
Damage and Injury—Manufacturing and/or Design Defect). 


Allocation of fault. There is no case law in Washington address- 
ing the question of whether contributory negligence (and/or assumption 
of the risk) applies in an enhanced injury/crashworthiness case under 
Washington’s comparative fault statutes (RCW 4.22.005, RCW 4.22.015, 
and RCW 4.22.070). However, a number of courts outside Washington 
have addressed whether primary fault should be compared with 
enhanced-injury fault under a scheme of comparative fault when ap- 
portioning damages in enhanced-injury cases. 5a % 


Some courts favor comparing primary fault with enhanced-injury 
fault, thereby reducing the plaintiff's recovery for enhanced injuries in 
proportion to the plaintiffs primary fault. See, e.g., Montag v. Honda 
Motor Co., 75 F.38d.1414, 1419 (10th Cir. 1996); Keltner v. Ford Motor 
Co., 748 F.2d 1265, 1267-68 (8th Cir. 1984); Hinkamp v. Am. Motors 


eft 735 F. Supp. 176, 178 (E.D.N.C. 1989); Trust Corp. of Mont. v. | 


Piper Aircraft Corp., 506 F. Supp. 1093, 1098 (D. Mont. 1981); Duncan 
v. Cessna Aircraft Co., 665 S.W.2d 414, 428 (Tex. 1984). These courts 
favor such a comparison for various reasons: some courts do not 
distinguish between primary injuries and enhanced injuries, others as- 
sume that fault for the primary accident is a proximate cause of 


* 


enhanced injuries, and still other courts state that peMary fault should © 


be compared with enhanced-injury fault. 


Other courts use only enhanced-injury fault to apportion responsi- 
bility for enhanced injuries. See, e.g., Egbert v. Nissan Motor Co., 2010 
UT 8, 228 P.3d 737 (Utah 2010); Jahn v. Hyundai Motor Co., 773 N.W.2d 
550 (lowa 2009); Bearint v. Dorell Juvenile Group, Inc., 389 F.3d 1339 
(11th Cir. 2004); Kutsugeras v. AVCO Corp., 973 F.2d 1341, 1344-45 
(7th Cir. 1992); Andrews v. Harley Davidson, Inc., 106 Nev. 533, 5387-38, 
796 P.2d 1092 (1990). These courts emphasize that under an enhanced- 
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injury analysis, a primary accident has happened and the crashworthi- 
ness of the vehicle is evaluated without considering the cause of that 
primary accident. Therefore, liability for enhanced injury is imposed 
only if the defendant has breached an enhanced-injury duty. The cause 
of the primary accident is obviously relevant to the cause of the primary 
injuries, but it is not relevant to the cause of the enhanced injuries. 


For an in-depth discussion of this issue, see Egbert, 2010 UT at 
qi 21-40; Jahn, 773 N.W.2d at 5538-61; Owen & Davis, Owen: & Davis 
on Products Liability §§ 21.4-.5 (4th ed. 2021); see also Harkins, Holding 
Tortfeasors Accountable: Apportionment of Enhanced Injuries Under 
- Washington’s Comparative Fault Scheme, 76 Wash. L.Rev. 1185 (2001); 
Beck, Enhanced Injury: A Direction for We ae 61 Wash. L.Rev. 
xt (1986). 


Burden of proof, In Baumgardner v. American Motors Corp., 83 
- Wn.2d 751, 758, 522 P.2d 829 (1974), the Washington Supreme Court 
held that “the plaintiff has the usual burdens of proof as in any 
negligence action [or strict liability action] including proof of the nature 
and extent of the injuries proximately caused or enhanced by the defect.” 
See also Couch yv. Mine Safety Appliances Co., 107 Wn.2d 232, 242, 728 
P.2d 585 (1986). 


[ Gurren as a January 2021.] 
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CRASHWORTHINESS / ENHANCED DAMAGE AND 
INJURY—MANUFACTURING AND/OR DESIGN 
DEFECT—VERDICT FORM FOR USE WITH WPI 
110.30.01, 110.30.02, 110.31.01, AND 110.31.02 


QUESTION NO. : Did a manufacturing or design 
defect in the mame of product) [or its component parts] proxi- 
mately cause the plaintiff to suffer enhanced injuries? 


ANSWER: ————- (Write “Yes” or “No”) 


(DIRECTION: If you answer “yes” to the preceding 
question, then answer the next question. If you answer 
“no” to the preceding question, then do not answer the 
next question. 


QUESTION NO. ——: What is the amount of money 
required to reasonably and fairly compensate the plaintiff 
for any enhanced injuries as you find were proximately 
caused by the [manufacturing] [design] defect of the mame 
of product) ? 


ANSWER: $_____ 
NOTE ON USE 


Incorporate these interrogatories into the verdict form presented to 
the jury if the court determines that fault should be separately allocated 
to the manufacturer of the product for a plaintiff's enhanced injuries. 
The verdict forms for product liability cases will need to be modified if 
there is a crashworthiness claim made in conjunction with other prod- 
uct liability claims, negligence claims, and other causes of action that 
are related to the primary accident. The crashworthiness duty is sepa- 
rate from the standard of care (strict liability or negligence) that is 
described in the other product liability instructions. 


For the crashworthiness claim, the jury will need to have a sepa- 
rate set of forms—for crashworthiness and enhanced injury only—that 
are consistent with the Tort Reform Act apportionment principles, but 
are not identical to the forms used in relation to the primary accident. 
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See WPI 110.30.01 (Special Verdict Form—Product Liability—No Affir- 
- mative Defenses—No Empty Chairs); WPI 110.30.02 (Special Verdict 
Form—Product Liability—No Affirmative Defenses—Empty Chairs); 
WPI 110.31.01 (Special Verdict Form—Product Liability—Assumption 
of Risk—Contributory Negligence—No Empty Chairs); WPI 110.31,02 
(Special Verdict Form—Product Liability—Assumption of Risk—Con- 
tributory Negligence—Empty Chairs); see also WPI Chapter 45 (Forms 
of Verdicts). The jury instructions will often need to precisely explain to 
the jury the rules for allocating the percentage of fault to those 
defendants found to be liable, and possibly to those plaintiffs found to 
be at fault for their own injury. While it may be a challenge to simplify 
the law in light of RCW 4.22.015, 4.22.070, Tegman v. Accident. & Med. 
Investigations, Inc., 150 Wn.2d 102, 105, 108-20, 75 P.3d 497 (2003), 
and Rollins y. King County Metro Transit, 148 Wn.App. 370, 376-79, 
199 P.3d 499 (2009), product liability cases require tailored jury instruc- 
tions and verdict forms that bring together instructions from WPI 
Chapter 110 and other chapters. See generally, Coulter v. Asten Grp., 
Inc., 185 Wn.App. 613, 617-18, 622-23, 146 P.3d 444 (2006); Lundberg 
v. All-Pure Chem. Co., 55 Wn.App. 181, 186—87, 777 P.2d 15 (1989). 


Use this instruction with WPI 110.02.02 (Crashworthiness/ 
Enhanced Damage and Injury—Manufacturing and/or Design Defect). 


Use bracketed material as applicable. 
| COMMENT 


See the Comment to WPI 110.02.02 (Crashworthiness/Enhanced 
Damage and Injury—Manufacturing and/or Design Defect). 


[Current as of December 2020.] 
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WPI 110. 03 


MANU FACTURER’S DUTY TO PROVIDE WARNINGS 
OR INSTRUCTIONS WITH PRODUCT 


A manufacturer has a duty to SUPP products has are 
) reasonably safe. 


A product may be not reasonably safe ha aia ade- 
quate warnings or instructions were not provided with the 
product. 


There are two tests for determining whether a product 
is not reasonably safe because adequate warnings or 
instructions were not provided with the product. The 
plaintiff may prove that the product was not reasonably 
safe because adequate warnings or instructions were not 
provided with the product using either of these two tests. 


The first test is whether, at the time of manufacture: 


(1) the likelihood that the product would cause injury 
or damage similar to that claimed by the plaintiff, 
and the seriousness of such injury or damage, 
rendered the warnings. or instructions of the 
manufacturer inadequate; and 


(2) the manufacturer could have provided adequate 
warning or instructions. : 


The second test is whether the product is unsafe to 
an extent beyond that which would be contemplated by an 


ordinary user. In determining what an ordinary user would 
bret delle aty expect, you should consider the following: 


(1) the relative cost of the product; 


(2) the seriousness of the potential harm from the. 
claimed defect; 
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(3) the cost and feasibility of eliminating or minimiz- 
ing the risk; and 


(4) such [other] factors as the nature of the product 
and the claimed defect indicate are appropriate 


[A product can be “not reasonably safe” even though » 
the risk that it would cause the plaintiff's harm or similar 
harms was not foreseeable by the manufacturer at the time 
the product left the manufacturer’s control.] 


If you find that the product was not reasonably safe 
because adequate warnings or instructions were not 
provided with the product and this was a proximate cause 
of the plaintiff's [injury] [and] [or] [damage], then the 
manufacturer is [subject to liability] [at fault]. 


NOTE ON USE 


Use this instruction if there is a claim against a manufacturer that 
the product was not reasonably safe because adequate warnings or 
instruction were not provided with the product. If only one of the two 
tests is being used by the court, modify the instruction accordingly. 


Use bracketed material as applicable. Use the bracketed paragraph 
concerning foreseeability when there are claims of negligence as well as 
strict liability or when foreseeability concepts have otherwise been 
injected into the trial. The bracketed “at fault” language is intended to | 
be used in conjunction with WPI 110.31.01.02 (defining “fault”) and 
with WPI 110.31.01.01 (the corresponding special verdict form) for cases 
involving mixed standards of care (e.g., negligence and strict liability); 
see the Notes on Use and Comments for WPI 110.31.01:01 (the corre- 
sponding special verdict form) and WPI 110.31.01.02 (defining “fault”). 


Use WPI 110.04 (Seller—Manufacturer—Defined) with this 
instruction. 


Use either WPI 110.21.01 (Burden of Proof—Duty to Provide Warn- 
ings with Product—No Affirmative Defense) or WPI 110.23.01 (Burden 
of Proof—Duty to Provide Warnings With Product—Assumption of Risk 
or Contributory Negligence) with this instruction. 


COMMENT 
The statute. RCW 7.72.030(1) states in part that. a “product 
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manufacturer is subject to liability to a claimant if the claimant’s harm 
was proximately caused by the negligence of the manufacturer in that 
the product . . . was not reasonably pk, because adequate warnings or 
instructions were not provided.” . | 


In Macias v. Saberhagen Holdings, Inc., 175 Wn.2d 402, 282 P.3d 
1069 (2012), the court held that manufacturer of respirators had a duty 
to warn users of the product of a need to take precautions when clean- 
ing the units in order to avoid exposure to asbestos and other harmful 
substances which had been captured in the filtering. See also Woo v. 
Gen. Elec. Co., 198 Wn.App. 496, 393 P.3d 869 (2017) (duty to warn— 
exposure to asbestos- -containing components manufactured by others). 


The Washington Product Liability Act (WPLA) provides two differ- 
ent ways for plaintiffs to prove inadequate warnings. First, the plaintiff 
may use the balancing-test approach from RCW 7.72.030(1)(b), which 
provides that: 


A product is not reasonably safe because adequate warnings or 
instructions were not provided with the product, if, at the time of 
manufacture, the likelihood that the product would cause the 
claimant’s harm or similar harms, and the seriousness of those 
harms, rendered the warnings or instructions of the manufacturer 
inadequate and the manufacturer could have provided the warn- 
ings or instructions which the claimant alleges would have been 
adequate. | : 


Second, the plaintiff may show under ROW 7.72.030(3) that the 
product “was unsafe to an extent beyond that which would be contem- 
plated by the ordinary consumer.” See Kirkland v. Emhart Glass A., 
805 F.Supp.2d 1072, 1076-77 (W.D. Wash. 2011). 


The balancing-test approach of RCW 7.72.030(1)(b) and the 
consumer-expectations approach of RCW 7.72.030(8) are.alternative, in- 
dependent means of proving inadequate warnings. A plaintiff. needs to 
prove only one, not both, of these alternatives. Ayers v. Johnson & 
Johnson Baby Prods. Co., 117 Wn.2d 747, 765-66, 818 P.2d 1337 (1991). 


Balancing test—Factors. The court in Ayers sik phat pgp the 
factors in the balancing test as follows: 


[O]n one side of the balance in subsection (b) are the likelihood that 
the product would cause the claimant’s harm or similar harms and 
the seriousness of those harms. On the other side of subsection (b)’s 
balance are the adequacy of the warnings that were provided and 
the ability of the manufacturer to have provided an alternative 
warning that would have prevented the injury. 
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Ayers, 117 Wn.2d at 163. 


Balancing fastens liability. The balancing-test prea of 
RCW 7.72.030(1)(b) is based on the strict liability principles expressed 
in Seattle-First National Bank v. Tabert, 86 Wn.2d 145, 542 P.2d 774 
(1975). Ayers, 117 Wn.2d at 761-65. As such, foreseeability is not an el- 
ement of the balancing test for a failure-to-warn claim. Ayers, 117 
Wn.2d at 764-65. 


Balancing test—Proof of alternative warnings. The language 
of RCW 7.72.030(1)(b), which requires the trier of fact in a failure to 
warn case to consider whether “the manufacturer could have provided 
warnings or instructions which the claimant alleges would have been 
adequate,” does not require the claimant to establish the exact wording 
of the alternative warning. The statute’s requirement is satisfied if the 
claimant specifies the substance of the warning. Ayers, 117 Wn.2d at 
755-56. 


Consumer-expectations test. See reeement to WPI 110.02 
(Manufacturer’s Duty—Design). 


Comment k—Unavoidably unsafe products. See related discus- 
sion in the Comment to WPI 110.02 (Manufacturer’s Duty—Design) 
(discussing comment k of Restatement (Second) of Torts § 402A). In 
Ruiz-Guzman v. Amvac Chemical Corp., 141 Wn.2d 493, 7 P.3d 795 
(2000), the Washington Supreme Court incorporated comment & into 
the WPLA. Comment & has most often been applied to prescription drug 
and medical products cases. Strict liability, not negligence, is the stan- 
dard to be applied in comment k cases based on a theory of inadequate 
warnings. Taylor v. Intuitive Surgical, Inc., 187 Wn.2d 743, 389 P.3d 
517 (2017). 


Learned intermediary doctrine. In prescription drug and medi- 
cal products cases, if adequate warning has been given to the prescrib- 
ing health care provider, often a physician, the seller or manufacturer 
usually has no duty to warn the ultimate user. Terhune v. A.H. Robins 
Co., 90 Wn.2d 9, 577 P. 2d 975 (1978) (prescription medical product); 
Wash. State Physicians Ins. Exch. v. Fisons Corp., 122 Wn.2d 299, 858 
P. 2d 1054 (1993) (prescription drug). In such cases, the WPI Committee 
recommends that “ordinary [physician] [healthcare provider] user” be 
substituted for “ordinary user”. If the manufacturer provides informa- 
tion directly to the consumer, as in a user manual or promotional 
materials, the manufacturer may assume the duty to provide adequate 
warnings directly to the user. Restatement (Second) of Torts § 324A. 
See Luttrell v. Novartis Pharmaceuticals, 894 F.Supp.2d 1324 (E.D. 
Wash. 2012), affirmed, 555 F.App’x 710 (9th Cir. 2014), for an extended 
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discussion on the learned intermediary doctrine and the application of 
proximate cause in the context of a claim of inadequate warnings. 


The learned intermediary doctrine has occasionally been applied to . 
cases not involving prescription drugs or medical products. In Lunt v. 
Mount Spokane Skiing Corp., 62 Wn.App. 353, 814 P.2d 1189 (1991), 
the court held that the manufacturer of ski bindings met its duty to 
-warn under RCW 7.72.030(1) by providing detailed warnings to the 
operator of the ski area. The Lunt court noted that the manufacturer 
had a reasonable basis to believe that the ski area operator would pass 
along those warnings. The court also noted that a ski binding manufac- 
turer who makes bindings for rental use has limited opportunities to 
communicate directly with the consumer. 


Duty to warn hospital-purchaser. A medical product manufac- 
turer has a duty under the WPLA to provide adequate warnings to a 
hospital-purchaser of medical products. This is separate from and in ad- 
dition to the manufacturer’s duty to warn physicians under the learned 
intermediary doctrine. As stated in Taylor-v. Intuitive Surgical, Inc., 
187 Wn.2d 748, 759, 389 P.3d 517, “[hlospitals have an independent 
duty to ensure that a device is used safely. They can meet that duty 
only if they are informed of the risks of using a device.” Taylor, 187 
Wn.2d at 754. In addition, “hospitals need product warnings to design a 
credentialing process that will keep patients as safe as pogstoiay Taylor, 
187 Wn.2d at 755. 


Sophisticated purchasers. The Washington Supreme Court has 
rejected a “sophisticated user” approach that would modify a duty to 
warn. Rublee v. Carrier Corp., 192 Wn.2d 190, 207-08, 428 P.3d 1207 
(2018). There is one exception to this general rule. In the context of 
pharmaceuticals or medical devices, Washington does not differentiate 
between the types of users or consumers to whom a duty to warn is 
owed. Rublee, 192 Wn.2d at 208. | 


Duty to warn under common law. The following diactiesiod re- 
lates to the law on warnings prior to RCW 7.72.030(1)(b). RCW 7.72. oh 
provides that “the previous existing applicable law of this state” 
product liability is modified only to the extent set forth in RCW Cater 
7.72. The cases (oa at should be carefully studied with the new statute 
in mind. A 


... The duty to warn exists, even if the danger is unknown to the sup- 
plier and the product has been faultlessly manufactured and designed, 
if itis not reasonably safe when used in the absence of warnings, Teagle 
v. Fischer & Porter Co., 89 Wn.2d 149, 570 P.2d 488 (1977). When the 
danger is obvious or nea there is no duty.to warn. Haysom. v. 
Coleman. Lantern Co., 89. Wn.2d 474, 573 P.2d 785 (1978). 
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_ In Little v. PPG Industries, Inc., 92 Wn.2d 118, 594 P.2d 911 
(1979),the court approved instructions that set out several aspects of 
the duty to warn, including advising of the nature of the danger, the 
seriousness of the consequences of improper use, and measures to take 
to avoid the danger. The court does not need to furnish guidelines to aid 
the jury in determining whether the warning is adequate in a case when 
the danger is not clearly latent. Berry v. Coleman Sys. Co., 23 Wn.App. 
622, 596 P.2d 1365 (1979). The adequacy of warnings to minors who use 
dangerous products is discussed in Baughn v. Honda Motor Co., 107 
Wn.2d 127, 727 P.2d 655 (1986), and Novak v. Piggly Wiggly Puset 
Sound Co., 22 Wn.App. 407, 591 P.2d 791 (1979). 


The fact that the user knew of the dangerous condition, thus 
eliminating the need for a warning, does not, of itself, absolve the 
manufacturer of liability for defective design. Lamon v. McDonnell 
Douglas Corp., 19 Wn.App. 515, 576 P.2d 426 (1978), affirmed, 91 Wn.2d 
345, 588 P.2d 1346 (1979). 


[Current as of January 2021.] 
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MANUFACTURER’S DUTY TO PROVIDE WARNINGS 
OR INSTRUCTIONS AFTER THE PRODUCT WAS 
MANUFACTURED 


A manufacturer has a duty to supply products that are 
reasonably safe. 


A product may be not reasonably safe because ade- 
quate warnings or instructions were not provided after the 
product was manufactured. ! 


A product is not reasonably safe because adequate 
warnings or instructions were not provided after the prod- 
uct was manufactured if: 


(1) A manufacturer learned, or if a reasonably 
prudent manufacturer should have learned, about 
a danger connected with the product after it was 
manufactured; 


(2) Without adequate warnings or instructions, the 
product was unsafe to an extent beyond that 
which would be contemplated by an ordinary 
user; and 


(3) The manufacturer failed to issue warnings or 
instructions concerning the danger in the manner 
that a reasonably prudent manufacturer would 
act in the same or similar circumstances. 


The duty to issue warnings or instructions is satisfied 
if the manufacturer exercises reasonable care to inform 
product users. 


In determining whether a product was unsafe to an 


extent beyond that which would be contemplated by an 
ordinary user, you should consider the following: 
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(1) _ the relative cost of the product; 


(2) the seriousness of the potential harm from the 
claimed defect; 


(3) the cost and feasibility of eliminating or minimiz- 
_ ing the risk; and 


(4) such [other] factors as the nature of the product 
and the claimed defect indicate are appropriate. 


If you find the product was not reasonably safe 
because the manufacturer did not provide adequate warn- 
ings or instructions after the product was manufactured 
and this was a proximate cause of the plaintiff’s [injury] 
[and] [or] [damage], then the manufacturer is [subject to 
liability] [at fault]. — ? 


NOTE ON USE 


Use this instruction if there is a claim against a manufacturer that 
the product was not reasonably safe because adequate warnings or 
instructions were not provided after the product was manufactured. 


Use bracketed material as applicable. The bracketed “at fault” 
language is intended to be used in conjunction. with WPI 110.31.01.02 
(defining “fault”) and with WPI 110.31.01.01 (the corresponding special 
verdict form) for cases involving mixed standards of care (e.g., 
negligence and strict liability); see the Notes on Use and Comments for 
WPI 110.31.01.01 (the corresponding special verdict form) and WPI 
110. 31. 01.02 (defining “fault”). 


‘Use WPI 110.04 Fee Pelee spans 8 Balelodeh es with this 
instruction. 


Use WPI 10.01 (Negligence—Adult Definition) with this 
instruction. 


Use either WPI 110.21.02 (Burden of Proof—Duty to Provide Warn- 
ings After the Product was Manufactured—No Affirmative Defense) or 
WPI 110.23.02 (Burden of Proof—Duty to Provide Warnings After the 
Product Was Manufactured—Assumption of Risk or Contributory 
Negligence) with this instruction. 


In drug cases, the phrase “ordinary physician user” should be 
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substituted for “ordinary user.” See the Comment to WPI 110.03 
(Manufacturer’s Duty to Provide Warnings or nee ore With 
Product). 


COMMENT 
RCW 7.72.030(1)(c). | 


RCW 7.72.030(1) states in part that a “product. manufacturer is 
subject to liability to a claimant if the claimant’s harm was proximately 
caused by the negligence of the manufacturer in that the product... 
was not reasonably safe because adequate. warnings or instructions 
were not provided.” 


RCW 7.72.030(1)(c) provides that: 


A product is not reasonably safe because adequate warnings or 
instructions were not provided after the product was manufactured 
where a manufacturer learned or where a reasonably prudent 
manufacturer should have learned about a danger connected with 
the product after it was manufactured. In such a case, the 
manufacturer is under a duty to act with regard to issuing warn- 
ings or instructions concerning the danger in the manner that a 
reasonably prudent manufacturer would act in the same or similar 
circumstances. This duty is satisfied if the manufacturer exercises 
reasonable care to: inform product users. | 


- Subsection (1)(c) incorporates principles of traditional negligence 
rather than strict liability. See Ayers v. Johnson & Johnson Baby Prods. 
Co., 117 Wn.2d 747, 818 P.2d 1337 (1991); Falk v. Keene, 113 Wn.2d 
645, 782 P.2d 974 (1989); Lundberg v. All-Pure Chem. Co., 55 Wn. Seu ; 
181, 777 P.2d 15 (1989). 


In a case involving a claim that arose before the effective date of 
RCW 7.72.030(1), the court held that if a person’s susceptibility to the ~ 
danger of a product continues after that person’s direct exposure to the 
product has ceased, the manufacturer still has a duty after exposure to 
exercise reasonable care to warn the person of known dangers, if the 
warning could help to prevent or lessen the harm. Lockwood v. AC & S, 
Inc.; 109 Wn.2d 235, 744 P.2d 605 (1987). 


For additional discussion of issues relating to warnings, see the 
Comment to WPI 110.03 (Manufacturer’s Duty to Provide Warnings or 
Instructions with Product). 


Comment k products—Learned intermediary doctrine. See 
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discussion in the Comment to WPI 110.03 (Manufacturer’s Duty to 
Provide Warnings or Instructions with Product). Comment k products 
are usually prescription drug or medical products. If given, WPI 110.03 
(Manufacturer’s Duty to Provide Warnings or Instructions with Prod- 
uct) and WPI 110.03.01 should be modified in most comment & cases by 
replacing “ordinary user” with “ordinary [physician] [health care 
provider] user.” 3 


[Current as of December 2020.] 
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SELLER—MANUFACTURER—DEFINED 


[The defendant (mame) iS a manufacturer of the (fu in 
product). | 


[The defendant (name) is a product seller of the (i in 
product). | 


[A product seller is any person or entity that is 
engaged in the business of selling products, whether the 
sale is for resale, or for use and consumption. The term. 
includes a manufacturer, wholesaler, distributor, or retailer 
of the relevant product. [The term also includes a party 
who is in the business of leasing products.]] | 


[(“Manufacturer” includes a product seller who de- 
signs, produces, makes, fabricates, constructs, or remanu- 
factures the relevant product or component part of a prod- 
uct before its sale to a user or consumer. [The term also 
includes a product seller or entity not otherwise a manu- 
facturer that holds itself out as a manufacturer.]] [The term 
also includes a product seller, distributor, or other entity 
not otherwise a manufacturer who an ordinary, reasonable 
consumer would understand from the entity’s representa- 
tions was a manufacturer.] 


NOTE ON USE 


Use this instruction with WPI 110.01 (Manufacturer’s Duty—Defect 
in Construction), WPI 110.01.01 (Manufacturer’s Duty—Express War- 
ranties), WPI 110.02 (Manufacturer’s Duty—Design), WPI 110.02.01 
(Manufacturer’s Duty—Design—Unavoidably Unsafe Products— 
Negligence—Comment K), WPI 110.02.02 (Crashworthiness / Enhanced 
Damage and Injury—Manufacturing and/Or Design Defect), WPI 110.03 
(Manufacturer’s Duty to Provide Warnings or Instructions With Prod- 
uct), and/or WPI 110.03.01 (Manufacturer’s Duty to Provide Warnings 
or Instructions After the Product Was Manufactured) which relate to a 
manufacturer’s duties. Also use this instruction if the case includes a 
claim of negligence, express warranty, or misrepresentation against a 
seller other than a manufacturer. 
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Use bracketed material as applicable. Use only the bracketed first 
or second ‘sentence if there is no issue over the defendant’s status as a 
manufacturer or product seller. 


COMMENT 


This instruction has been modified for this edition to include enti- 
ties that an ordinary and reasonable consumer would consider to be a 
manufacturer based on the entity’s representations. 


RCW 7.72.010. 


See the statute for specific exceptions from the definition of “seller” 
and for specific indications of who is or is not a manufacturer. The defi- 
nition of seller set forth in the statute includes a party who is in the 
business of “leasing or bailing” products. If the bailment arrangement is 
not covered by the word “leasing” a special instruction in needed to fit 
the case. The word “bailment” should not be used unless it is defined. 


For a discussion of when a seller may be liable, see the Comment 
hashiisabats WPI 110.07 (Seller Other than Manufacturer). 


Product seller. If the product has a label attached to it bearing 
the name of the seller, with inventory and bar code numbers and the 
name of the seller, then the company whose name is on the product is 
subject to liability as a product seller who markets a product under 
their trade name. Farmers Ins. Co. v. Waxman Indus., Inc., 132 Wn.App. 
142, 1380 P.3d 874 (2006); see also Heneghan v. Crown Crafts Infant 
Prods., Inc., 868 F.Supp.2d 1153 (W.D. Wash. 2012), 


RCW 7.70,040(2) provides in pertinent part that a product seller as- 
sumes the liability of a product manufacturer under a number of cir- 
cumstances, including when the product is marketed under a trade 
name or brand name of the product seller. Thus, when REI marketed a 
bicycle under its brand name, it stood in the shoes of the actual 
manufacturer. Johnson vy. Recreational Equip., Inc., 159 Wn.App. 939, 
247 P.3d 18 (2011). 


A firm may be subject to liability for leasing under the WPLA, when 
the following factors are considered: (1) Is the firm leasing so much 
product that it is in a “position to exert pressure on the manufacturer to 
influence the product’s design”? (2) Do people who lease the product 
typically look to this firm for advice regarding selection, operation, and 
maintenance of the product? (3) Is the firm in a position to be best able 
to spread costs of injury among the public? If the firm is involved merely 
in isolated or casual transactions, the firm is not “in the business of 
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leasing products.” Bostwick v. Ballard Marine, Inc., 127 Wn.App. 762, 
767-68, 112 P.3d 571 (2005) (quoting Buttelo v, S. A, Woods-Yates Am. 
Mach. Co., 72 Wn.App. 397, 401, 864 P.2d 948 (1993)), . _ : 


The statutory definition of “product seller” is subject to a number of 
exceptions, including an exception for providers of professional services 
who use or sell products in the course of their professional practice. See 
RCW 7.72.010(1); McKenna v. Harrison Mem] Hosp., 92 Wn.App. 119, 
960 P.2d 486 (1998) (hospital qualifying as a provider of professional © 
services). Additional instructions will be necessary whenever a case 
involves factual issues as to these statutory exceptions. 


Product manufacturer. A manufacturer of a product that is not 
in the chain of distribution of the dangerous product and did not 
manufacture, sell, or select asbestos insulation (the dangerous product) 
is not a “manufacturer” of a dangerous product. Macias v. Saberhagen 
Holdings, Inc., 175 Wn.2d 402, 282 P.3d 1069 (2012); see also Simonetta 
v. Viad Corp., 165 Wn.2d 341, 197 P.3d 127: (2008); Braaten v. Saberha- 
gen Holdings, 165 Wn.2d 378, 198 P.3d 493 (2008). | 


A manufacturer of component parts of a product may be liable under 
RCW 7.72.030(1)(a) for an unsafe design if those parts are used and 
installed without substantial modification in assembling the product. 
Parkins v. Van Doren Sales, Inc., 45 Wn.App. 19, 724 P.2d 389 (1986); 
RCW 7.72.010(2) (definition of “manufacturer” with regard to component 
parts of a product). Parkins is in accord with prior law decided under 
section 402A(1)(b) of Restatement (Second) of Torts (1965) that a 
plaintiff may be barred from recovery if the products underwent a 
substantial change in condition after leaving the manufacturer. See 
Sepulveda-Esquivel v. Cent. Mach. Works, Inc., 120 Wn.App. 12, 84 P.3d 
895 (2004); Padron v. Goodyear Tire & Rubber Co., 34 Wn.App. 473, 662 
P.2d 67 (1983); Bich v. Gen. Elec. Co., 27 Wn. App. 25, 614 P.2d 1323 
(1980). 


- The court in Washburn v. Beatt Equipment Co., 120 Wn.2d 246, 
840 P.2d 860 (1992), discussed in detail whether a contractor that made, 
fabricated, and constructed a pipeline for a propane fuel system was a 
manufacturer under the definition set forth in RCW 7.72.010. See also, 
Anderson Hay & Grain Co. v. United Dominion Indus., 119 Wn.App. 
249, 76 P.3d 1205 (2008) (firm that constructed a grain storage building 
was a service provider, not a manufacturer or seller); Almquist v. Finley 
Sch. Dist. No. 53, 114 Wn.App. 395, 57 P.3d 1191 (2002) (school district 
served tacos for lunch; court held that district was liable as a 
manufacturer, after students were sickened by E. coli found in the 
eround beef used to make the tacos). 


Apparent manufacturer. An entity who did not manufacture, 
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sell, or distribute a product may nonetheless be liable as an “apparent 
manufacturer.” Rublee v. Carrier Corp., 192 Wn.2d 190, 213-14, 428 
P.3d 1207 (2018). An entity is liable as an “apparent manufacturer” if 
an “ordinary, reasonable” consumer would understand from the entity’s 
representations that the entity was a manufacturer. Rublee, 192 Wn.2d 
at 210-11. Such representations may include the product’s labels, 
advertising, or packaging. Rublee, 192 Wn.2d at 210-11. 


Successor liability. A corporate entity acquiring another’s prod- 
uct line may be liable under successor liability and the “product line 
doctrine.” Leren v. Kaiser Gypsum Co., Inc., 9 Wn.App.2d 55, 442 P.3d 
273 (2019), review denied 194 Wn.2d 1017 (2020). The “product line 
doctrine” applies where: (1) the successor acquired substantially all of 
the predecessor’s assets, leaving “a mere corporate shell,”; (2) the suc- 
cessor held itself out to the general public as a continuation of the pre- 
decessor by producing the same product line under a similar name; and 
(3) the successor benefitted from the goodwill of the predecessor. Leren, 
9 Wn.App.2d at 62-63. 


[Current as of December 2020.] 
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GOVERNMENT CONTRACT 
SPECIFICATION—DEFENSE 


[lf you find that the injury-causing aspect of the prod- 
uct was, at the time of manufacture, in compliance with a 
specific mandatory government contract specification re- 
lating to design, your verdict shall be for the defendant on 
claims based upon design.] 


[If you find that the injury-causing aspect of the prod- 
uct was, at the time of manufacture, in compliance with a 
specific mandatory government contract specification re- 
lating to warnings, your verdict shall be for the defendant 
on claims based upon warnings.] 


The burden of proving this defense by a preponder- 
ance of the evidence is on the defendant. 


‘ NOTE ON USE 


Use this instruction, along with WPI 110.02 (Manufacturer’s Duty— 
Design) or WPI 110.03 (Manufacturer’s Duty to Provide Warnings or 
Instructions With Product), if there is an issue whether the product 
complied with a specific mandatory specification developed by the 
government and imposed upon the contractor as a part of a contract 
with the manufacturer. If there is an issue whether the manufacturer 
was partly responsible for including the specification in the contract, a 
special instruction may be needed. See the Comment. 


Use bracketed material as applicable. The first paragraph of this 
instruction should be used if compliance with a government specifica- 
tion relating to design is in issue. The second paragraph of this instruc- 
tion should be used if compliance with a government specification relat- 
ing to warnings is in issue. 


COMMENT 
RCW 7.72.050(2). 


The statute provides in part that when “the injury-causing aspect 
of the product was, at the time of manufacture, in compliance with a 
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specific mandatory government contract specification relating to design 
or warnings, this compliance shall be an absolute defense.” 


The statute limits this absolute defense to “contract” specifications. 


Compliance with mandatory government contract specifications re- 
lating to warnings is an absolute defense to a failure-to-warn claim, and 
compliance with design specifications is an absolute defense to a design 
defect. claim, but compliance with a design specification is not a defense 
to a failure-to-warn claim (and vice versa). See Timberline Air Serv., 
Inc., v. Bell Helicopter-Textron, Inc., 125 Wn.2d 305, 311-18, 884 P.2d 
920 (1994) (compliance with design specification is not a defense in a 
failure-to-warn case); see also Hoglund v. Raymark Indus., 50 Wn.App. 
360, 749 P.2d 164 (1987) (compliance with government standards unre- 
lated to warnings do not excuse a manufacturer from liability for failure 
to warn). | 


There “must be a causal link between the injury and the compli- 
ance with the standards set forth in the government contract specifica- 
tions before the defense arises.” Timberline, 125 Wn.2d at 316. The pat- 
tern instruction, by bracketing separate paragraphs for design 
specifications and warning specifications, is consistent with the Timber- 
line analysis. 


The Court of Appeals held in In re Estate of Foster, 55 Wn.App. 
545, 779 P.2d 272 (1989), that the trial court did not err in giving an 
instruction similar to WPI 110.05. The Foster court considered whether 
the defense created by RCW 7.72.050(2) applies if a contractor has 
engaged in discussions or negotiations with the government regarding 
the development of specifications. The court stated that RCW 7.72.050(2) 
cannot be read to deny a manufacturer the defense because the govern- 
ment consulted the manufacturer about the availability of a product 
required by the specifications. However, the defense might not apply in 
a case in which the evidence demonstrates consultation and negotiation 
that is so intense and one sided that the contract specification is 
constructively the manufacturer’s and not the government’s. 


[Current as of December 2020./ 
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: GOVERNMENT ) 
SPECIFICATIONS—NONCOMPLIANCE 


If the injury-causing aspect of the product was not, at 
the time of manufacture, in compliance with a specific 
mandatory government specification relating to design or 
warnings, the product is not reasonably safe [as designed] 
[because adequate warnlogs or instructions were not 
provided]. 


NOTE ON USE 


Use this instruction, along with WPI 110.02 (Manufacturer’s Duty—. 
Design) or WPI 110.03 (Manufacturer’s Duty to Provide Warnings or 
Instructions With Product), if there is an issue whether the product 
complied with a specific mandatory government specification relating to 
design or warnings. Use bracketed material as applicable. 


COMMENT 
RCW 7.72.050(2). 


The statute does not limit the specifications to “contract” specifica- 
tions when dealing with non-compliance as it does when considering the 
defense. See WPI 110.05 (Government Contract Specifications — 
Defense). The statute’s omission of the word “contract,” however, might 
have been inadvertent. See Talmadge, Washington’s Product Liability 
Act, 5 U. Puget Sound L. Rev. I, 13 n.54 (1981). 


[Current as of December 2020.] 
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WPI 110.07 
SELLER OTHER THAN A MANUFACTURER 


(No special instruction is set forth. Use negligence instructions 
from Part II of 6 Washington Practice, Washington Pattern Jury 
Instructions: Civil (7th ed. ), or draft instructions to fit the particular 
case.) 


COMMENT 


RCW. 7.72.040(1) expressly provides that a seller other than a 
- manufacturer is liable only for negligence, breach of an express war- 
ranty, or misrepresentation. 


RCW 7.72.040(2) delineates the situations when a seller other than 
a manufacturer has the liability of a manufacturer. In such a case the 
manufacturer’s instructions should be used. Whether or not a seller:has 
a manufacturer’s liability will usually not present a jury question. If it 
does, instructions must be drafted for the particular case. 


For causes of action arising before the effective date of RCW 
Chapter 7.72, the Court of Appeals has held that strict liability may be 
imposed on a dealer of goods under section 402A of the Restatement 
(Second) of Torts. Thompson v. Rockford Mach. Tool Co., 49 Wn.App. 
482, 744 P.2d 357 (1987). 


[Current as of December 2020.] 
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WPI 110.08 
USEFUL SAFE LIFE 


‘A product seller is not liable for injury or damage that 
occurred after the “useful safe life” of the product has 
expired. [The burden is on the product seller to prove by a 
preponderance of the evidence that the useful safe life 
had expired.] 


The useful safe life of a product begins at the time of 
delivery of the product to its first purchaser [or lessee] 
who was not engaged in the business of either selling 
such products or using them as component parts of an- 
other product to be sold, and continues during the time 
that the product would normally be pap to asian i or be 
stored in a safe manner. 


[If injury or damage occurred more than twelve years 
after the time of delivery, a presumption arises that the 
injury or damage occurred after the useful safe life had 
expired. This presumption may be Fabuited by a PEER OD; 
derance of the evidence. ] 


NOTE ON USE 


Use this instruction if there is an issue under RCW 7.72.060(1)(a) 
relating to the useful safe life of a product. Do not use this instruction if 
the facts come within the exceptions listed in RCW 7.72.060(1)(b). Use 
WPI 21.01 (Meaning of Burden of Proof—Preponderance of the Evi-.- 
dence) with this instruction. 


Use bracketed material as applicable. Use the bracketed paragraph 
relating to the presumption if there is evidence that more than twelve 
years has expired. If the bracketed paragraph relating to the presump- 
“tion is used, do not use the bracketed sentence in the first paragraph, 
which puts the burden of proof on the seller to prove that useful safe 
life had expired. 


COMMENT 
RCW 7.72.060(1) and (2). 


Statute of repose compared to statute of limitation. RCW 
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7.72.060(1) is a statute of repose, not a statute of limitation. Rice v. Dow 
Chem. Co., 124 Wn.2d 205, 212, 875 P.2d 1213 (1994). Under RCW 7.72. 
060, the plaintiff's injury or damage must occur within a set period of 
time (the “useful safe life” of the product), regardless of how quickly the 
plaintiff seeks a legal remedy for such harm. Morse v. City of Toppen- 
ish, 46 Wn.App. 60, 66, 729 P.2d 638 (1986). This is different from a 
‘statute of lirattation: which ‘limits how long a plaintiff may wait to 
pursue a legal remedy, and the plaintiffs diligence and ability to 
discover the harm or its cause are relevant considerations. Morse, 46 
Wn.App. at 66. 


The “useful safe life” of a product “begins at the time of delivery of | 
the product and extends for the time during which the product would 
normally be likely to perform or be stored in a safe manner.” RCW 7.72. 
060(1)(a); Zenaida-Garcia v. Recovery Sys. Tech., Inc., 128 Wn.App. 256, 
115 P.3d 1017 (2005); Martin v. Goodyear Tire & Rubber Co., 114 
“Wn. App. 823, 61 P.3d 1196 (2003). “Time of delivery” is defined by RCW 
7.72.060(1)(a) as “the time of delivery of a product to its first purchaser 
or lessee who was not engaged in the business of either selling such 
products or using them as component parts of another product to be 
sold.” 


Pursuant to RCW 7.72.060(2), if harm was caused more than twelve 
years after the time of delivery, a presumption arises that the harm 
was caused after the useful safe life of the product had expired. This 

presumption may be rebutted by a preponderance of evidence. 


The statute of repose in the Washington Product Liability Act will 
not be the same length of time for every product. See Morse, 46 Wn.App. 
at 66 (plaintiff produced an expert’s opinion that useful safe life of a 14- 
foot Duraflex diving board was in excess of 15 to 16 years of constant 
use). This rebuttable presumption of 12 years may be different from the 
approach used in product liability statutes of other states. See Brewer v. 
Dodson Aviation, 447 F. Supp. 2d 1166, 1177 (W.D. Wash. 2006); Martin, 
114 Wn.App. at 828. 


Choice of law issues. A statute of repose does not fall under RCW 
4.18.020 (the statute of limitations borrowing statute). Instead, a stat- 
ute of repose is classified as substantive law, and will be analyzed as 
such when a court makes choice-of-law duoiaronies Rice, 124 Wn. 2d at 
211-12; Zenaida-Garcia, 128 Wn.App. at 259-66. 


Causation. There is continuing debate as to whether the applica- 
tion of this defense requires the defendant to prove that the age of the 
product was a proximate cause of the injury or damage to the plaintiff. 
The instruction as drafted does not include such a requirement. 
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Statutory exceptions. RCW , 72.060(b) sets forth exceptions to 
RCW 7.72.060(1)(a). A product seller may be subject to liability for harm 
cause by a product used beyond its useful safe Jife, if: 


(i) The product seller has warranted that the product may 
be utilized safely for such longer periods; or 


(ii) The product seller intentionally misrepresents facts about 
its product, or intentionally conceals information about 
it, and that conduct was a proximate cause of the 
claimant’s harm; or 


(ili) The harm was caused by exposure to a defective product, 
which exposure first occurred within the useful safe life 
of the product, even though the harm did not manifest 
itself until after the useful safe life had expired. 


RCW 7, 72. 060(1)(b). 


These exceptions do not lend themselves to a pattern instruction. If 
there is an issue whether one of the exceptions is applicable, an instruc- 
‘tion should be drafted that not only sets forth the useful safe life _ 
“defense” but also the exception being raised. ? 


Discovery rule. Because RCW 7.72.060(2) is a statute of repose, 
not a statute of limitation, it is not affected by the discovery rule. RCW 
7.72.060(3) is the statute of limitation applicable to product liability 
cases and does incorporate a discovery rule. Mayer v. Sto Indus., Inc., 
123 Wn.App. 443, 98 P.3d 116 (2004), reversed on other erounds, 156 
Wn.2d 677, 132 P3d 115 (2006). It may be asserted as a defense in ad- 
dition to the statute of repose. 


[Current as of December 2020.] 
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ASSUMPTION OF RISK—CONTRIBUTORY 
NEGLIGENCE 


[Assumption of risk occurs when. a person knows of a 
specific risk associated with using a product, understands 
the nature of the risk, voluntarily chooses to accept the 
risk by using the product, and impliedly consents to 
relieve the defendant of a duty of care owed to the person 
in relation to the specific Bel sy 


[Contributory negligence is negligence on the part of 
a person claiming injury or damage that is a proximate 
cause of the injury or damage complained of.] 


If you find [assumption of risk] [or] [contributory 
negligence] by the plaintiff, you must determine the 
degree, expressed as a percentage, to which plaintiff's 
[assumption of risk] [and] [contributory negligence] 
contributed to the claimed injury or damage. The court 
will furnish you a special verdict form for this purpose. 
Your answers to the questions in the special verdict form 
will furnish the basis by which the court will apportion 
- damages, if any. | 


NOTE ON USE 


Use the bracketed language relating to assumption of risk or con- 
tributory negligence as applicable. Use the language on assumption of 
risk only when there is substantial evidence that plaintiff appreciated 
the specific danger that caused the injury. If the language on contribu- 
tory negligence is used, also use WPI 10.01 (Negligence—Adult—Defini- 
tion) with this instruction. Use one of the instructions from WPI 
Chapter 15 defining “proximate cause” with this instruction. 


Use either WPI 110.31.01 (Special Verdict Form—Product Li- 
ability—Assumption of Risk—Contributory Negligence—No Empty 
Chairs) or WPI 110.31.02 (Special Verdict Form—Product Liability— 
Assumption of Rigi Contribuvory Negligence—Empty Chairs) with 
this instruction. 


If there are affirmative defenses claiming other kinds of fault on 
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the part of the plaintiff, such legal theories must be defined in an 
instruction and either added to or substituted for the terms “assump- 
tion of risk” or “contributory negligence” in this instruction. 


COMMENT 
RCW 4.22.015 and RCW 4.22.005. 


RCW 4.22.015 defines fault as including “acts or omissions, includ- 
ing misuse of a product that are in any measure negligent or reckless.” 
The term also includes “breach of Warranty, unreasonable failure, to 
avoid injury or to mitigate damages.” 


RCW 4.22.005 provides in part that “any contributory fault charge- 
able to the claimant diminishes proportionately the amount awarded as 
compensatory damages for an injury attributable to the claimant’s con- 
tributory fault, but does not bar recovery.” 


Contributory negligence. The contributory fault Jonerifte 
expressed in RCW 4.22.015 applies to a product liability action regard- 
less of whether the action is based on negligence or strict liability. 
Lundberg v. All-Pure Chem. Co., 55 Wn.App. 181, 777 P.2d 15 (1989). 
Accordingly, contributory negligence may be raised as a defense under 
_ the Washington Product Liability Act (WPLA) even though the defense 
was not available under the pre-existing case law. See Seay v. Chrysler 
Corp., 93 Wn.2d:. 319, 609 P.2d 1882 (1980). 


The instruction’s definition of contributory negligence parallels the 
general pattern instruction on contributory negligence, WPI 11.01. — 


Assumption of risk. Prior to the adoption of the WPLA, the as- 
sumption of risk doctrine applied to product liability cases. See Klein v. 
R.D. Werner Co., 98 Wn.2d 316, 654 P.2d 94 (1982); Teagle v. Fischer & 
Porter Co., 89 Wn.2d 149, 570 P.2d 438 (1977); Seattle-First Natl Bank 
v. Tabert, 86 Wn.2d 145, 542 P.2d 774 (1975). It appears that this doc- 
trine continues to apply under the WPLA. See RCW 7.72.020(1) (provid- 
ing that laws pre-dating the WPLA are modified only to the extent set 
forth in that act). 


‘The instruction is drafted in terms of implied primary, rather than 
express, assumption of risk. The language is adapted from the generally 
applicable instruction on implied primary assumption of risk, WPI 13. 
03, If a case involves allegations that a consumer expressly assumed a 
risk, such as by a contractual provision, the instruction will need to be 
mpdiied using language from WPI 13. 04 Sree of Risk— 
Express). 
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For further discussion concerning assumption of risk, see WPI 
Chapter 13 (Assumption of Risk). 


[' Current as of December. 2020.] 
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WPI 110.23 


BURDEN OF PROOF—DESIGN—ASSUMPTION OF 
RISK OR CONTRIBUTORY NEGLIGENCE 


The plaintiff has the burden of proving each of the fol- 
lowing propositions: 


First, that the defendant [was a manufacturer and] 
supplied a product that was not reasonably safe as 
designed at the time the product left the defendant’s 
control; 


Second, that the [plaintiff was injured] [and] [or] 
[plaintiff's property was damaged]; and 


Third, that the unsafe condition of the product ' 
was a proximate cause of the plaintiff's [injury] [and] 
[or] [damage]. 


The defendant has the burden of proving [both] [all] 
of the following propositions: 


[First, that the plaintiff assumed the risk of injury 
or damage from the product;] 


[Second, that the plaintiff's assumption of risk 
was a proximate cause of the plaintiff's own injuries 
or damages;] 


[[Third] [First], that the plaintiff acted, or failed to 
act, in one of the ways claimed by the defendant, and 
that in so acting or failing to act, the plaintiff was 
negligent; | 


-[{{Fourth] [Second], that the negligence of the 
plaintiff was a proximate cause of the plaintiff's own 
injuries or damages and was therefore contributory | 
negligence.] 
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NOTE ON USE 


Use this instruction, along with WPI 110.02 (Manufacturer’s Duty— 
Design), if the issue is a manufacturer’s strict liability for an unsafe 
design and there is an affirmative defense of assumption of risk or con- 
tributory negligence. For a claim involving enhanced injuries in a 
crashworthiness case, see the following instructions and their Notes on 
Use and Comments: WPI 110.02.02 (Injury—Manufacturing and/or 
Design Defect), WPI 110.02.03 (Injury—Manufacturing and/or Design 
Defect—Allocation of Fault), and WPI 110.02.04 (Crashworthiness/ 
Enhanced Damage and Injury—Manufacturing and/or Design Defect— 
Verdict Form for Use with WPI 110.30.01, 110.30.02, 110.31.01, and 
110.31.02), 


Use bracketed material as A oplicaple! If there is a jury issue 
whether the defendant was a manufacturer as defined in RCW 7.72. 
010, use the material in the first set of brackets. 


Along with this instruction, use: the applicable proximate cause 
instruction from WPI Chapter 15; WPI 21.01 (Meaning of Burden of 
Proof—Preponderance of Evidence); WPI 110.10 (Assumption of Risk— 
Contributory Negligence); and the appropriate product liability verdict 
form (either WPI 110.30.01 (Special Verdict Form—Product Li- 
ability—No Affirmative Defenses—No Empty Chairs) or WPI 110.30.02 
(Special Verdict Horie Produc Liability—No Affirmative Defenses— 
Empty Chairs)). ! 


[Current as of December 2020.] 
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WPI 110.30.01 | 


SPECIAL VERDICT FORM—PRODUCT 
LIABILITY—NO AFFIRMATIVE DEFENSES—NO 
EMPTY CHAIRS 


IN THE SUPERIOR COURT OF THE STATE OF WASHING- 
JON FOR ———_- COUNTY 


Plaintiff, 
| NOs 
vs. SPECIAL 
eee leer ed, VERDICT FORM 
Defendant. | 


We, the jury, answer the questions submitted by the 
court as follows: 


[QUESTION 1: Did the defendant supply a product 
that was not reasonably safe [in 
construction at the time the product 
left the defendant’s control] [because 
it did not conform to the 
manufacturer’s express warranty] [as 
designed] [because adequate warnings 
or instructions were not provided with 
the product]?] 


[QUESTION 1: | Was the defendant negligent in that 
the product was not reasonably safe 
because adequate warnings or instruc- 
tions were not provided after the prod- 
uct was manufactured?] | 


ANSWER: pCR oa 8 (Write “ves” or “no”) 


(DIRECTION: If you answered “no” to Question 1, sign 
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this verdict form. If you answered “yes” to Question 1, answer 
Question 2.) 


‘ QUESTION 2: _ Was the unsafe condition of the prod- 
. uct a proximate cause of injury or 
damage to the plaintiff? 


ANSWER: Roar 8s eee (Write “ves” or “no”) 


(DIRECTION: If you answered “no” to Question 2, sign 
_ this verdict form. If you answered “yes” to Question 2, answer 
Question 3.) | | 


QUESTION 3: — What do you find to be the plaintiff's 
amount of damages? 


ANSWER: 

[ (a) Past Economic Damages eg oa nt 
[ . (b) Future Economic Damages hacen ccs 
[ (c) Noneconomic Damages $ ] 


_ (DIRECTION: Sign this verdict form and notify the bailiff.) 


DATE: — ee ee oeeree 
| Presiding Juror 


NOTE ON USE 


This special verdict form is for use in product liability actions 
against a manufacturer in which there are no affirmative defenses and 
there are no other entities that have been identified as possibly being at 
fault for the plaintiffs damages. | 


Use bracketed material as applicable. Question 1 is set out in 
alternative form. The first option applies a strict liability standard. This 
option should be used if the product is claimed to be not reasonably safe 
in construction (WPI 110.01), not reasonably safe because it did not 
conform to the manufacturer’s express warranty (WPI 110.01.01), not 
reasonably safe in design (WPI 110.02), or not reasonably safe because 
adequate warnings were not provided with the product (WPI 110.03). 


329 


WPI 110.30.01 _ STANDARDS OF CONDUCT 


The second option applies a negligence standard. The second option 
should only be used if it is claimed that the manufacturer was negligent 
in that the product was not reasonably safe because adequate warnings 
were not provided after be product was manufactured (WPI 110.03.01). , 


If there is a jury issue whether the apferidant was a manufacturer 
as defined in RCW 7. 72. 010, insert the following as the first weve in 
the verdict form. 


QUESTION 1: Was the acaba? a manufacturer? 
ANSWER: _____. (Write “yes” or “no”) 


(DIRECTION: If you answered “no” to Question 1, sign this — 
verdict form. If you answered “yes” to Question 1, then answer Ques- 
tion 2.) 


Use WPI 1.11 (Concluding Instruction—For Special Verdict Form) 
and WPI 30.01.01 (Measure of Economic and Noneconomic Damages— - 
Personal Injury—No Contributory Negligence) with this verdict form. 


If defenses are claimed under WPI 110.05 (Government Contract 
Specifications—Defense) or WPI 110.08 (Useful Safe Life), questions 
_ will need to be added to the verdict form covering these defenses. 


For a personal injury case involving married co-plaintiffs, the 
verdict form and damage instruction should take into account the com- 
- munity property issues discussed in Brown v. Brown, 100 Wn.2d 729, 
675 P.2d 1207 (1984). See the Comment to WPI 30.01.01 (Measure of 
Economic and Noneconomic Damages-Eoreona Injury—No Contribu- 
tory Negligence). , 


COMMENT 
RCW 7.72.010(6). ° 


Recovery for “harm.” RCW 7.72.030(1) and (2) in general subject 
a manufacturer to liability for a claimant’s “harm” that is proximately 
caused by the manufacturer’s product. “Harm” is defined by RCW 
'7.72.010(6) as “includling] any damages recognized by the courts of this 
state: PROVIDED, That the term ‘harm’ does not include direct or 
consequential economic loss under Title 62A RCW.” See Bylsma v. 
Burger King Corp., 176 Wn.2d 555, 561-62, 293 P.3d 1168 (2013) (“The 
WPLA permits relief for emotional distress tina in the absence of 
physical injury. . °.”). | 


Economic damages: The sa chinchis Supreme Got ee devel- 
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oped a “risk of harm” analysis for determining whether the Washington 
Product Liability Act bars a claim for damages under the “direct or 
consequential economic loss” language of RCW 7.72.010(6). See the 
discussion of the economic loss rule (renamed as the independent duty 
doctrine) in the Introduction to this chapter, WPI 110.00. 


-Pain and sateen: In Washington State Physicians Insurance 
Exchange v. Fisons Corp., 122 Wn.2d 299, 858 P.2d 1054 (1993), a physi- 
cian brought a failure-to-warn claim against a drug manufacturer. The 
physician sought recovery for the pain and suffering he experienced 
when the drug injured his patient. The court held that a physician’s 
pain and suffering due to a patient’s injury are not: “damages recognized 
by the courts of this state” and therefore fail to meet the definition of 
“harm” under RCW 7.72. OLB: Physicians Insurance, 122 Wn.2d at 
318-22. 


} Future damages. The verdict form has a separate line for future 
damages. If a verdict or award for future economic damages is at least — 
one hundred thousand dollars, RCW 4.56.260 requires the court, at the. 
request of a party, to enter a judgment providing for the periodic pay- 
ment in whole or in part of the future economic damages. 


[Current as of December 2020.]. 
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WPI 110.30.02 


SPECIAL VERDICT FORM—PRODUCT 
LIABILITY—NO AFFIRMATIVE DEFENSES—EMPTY 
CHAIRS 


(Insert caption. See WPI 110.30.01.) 
We, the jury, answer the questions submitted a, the 
court as follows:, 


[QUESTION 1: Did the defendant supply a product that 
was not reasonably safe [in construc- 
tion at the time the product left the 
defendant’s control] [because it did not 
conform to the manufacturer’s express 
warranty] [as designed] [because ade- 
quate warnings or instructions were not 
provided with the product]?] 


[QUESTION 1: Was the defendant negligent in that the 
product was not reasonably safe 
because adequate warnings or instruc- 
tions were not provided after the prod- 
uct was Meat at ga 


ANSWER: —— (Write “yes” or “no) 


(DIRECTION: If you answered “no” to Question 1, 
sign and return this verdict. If you answered “yes” to Ques- 
tion 1, answer Question 2.) ° 


QUESTION 2: Was the unsafe condition of the prod- 
uct a proximate cause of injury or dam- 
age to the plaintiff? 


ANSWER: —______ (Write “yes” or “no”) 
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(DIRECTION: If you answered “no” to Question 2, 
sign this verdict form. If you answered “yes” to Question 2, 
answer Question 3.) 


QUESTION 3: Were any of the following negligent? 


(DIRECTION: Answer “yes” or “no” after the name of each 
entity not party to this action.) | 


ANSWER: Yes : No 
Entity (name): ates saree 

[Entity (name): LE Ms eo EE 
[Entity (name): GbR Be Lee ee | 


(DIRECTION: If you answered “no” to Question 3 as 

“to each entity, skip Question 4 and answer Question 5. If 

you answered “yes” to Question 3 as to any entity, answer 
Question 4.) : 


QUESTION 4: Was such negligence a proximate 
: ‘cause of [injury] [damage] to the 
plaintiff? 


(DIRECTION: Answer “yes” or “no” after the name of each 
entity found negligent by you in Question 3.) 


ANSWER: | | Yes No 


Entity (name): lan i Nl 
[Entity (name): era \Le alee) PSG 
[Entity (name): il epee ees) 


(DIRECTION: Answer Question 5.) 


QUESTION 5: What do you find to be the plaintiff's 
amount of damages? 
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ANSWER: | 
[(a) Past Economic Damages Sonos] 
[(b) Future Economic Damages is a Sa | 
[(c) Noneconomic Damages AD ty 


(DIRECTION: If you answered Question 5 with any 
amount of money and you answered “yes” as to any entity 
in Question 4, answer Question 6. Otherwise, sign this 
verdict form.) 


QUESTION 6: Assume that 100% represents the total 
combined fault that proximately caused 
the plaintiff's [injury] [damage]. What 
percent of this 100% is attributable to 
the [unsafe condition of the defendant’s 
product] [defendant’s negligence] and 
what percentage of this 100% is attrib- 
utable to each entity, if any, whose 
negligence was found by you in Ques- 
tion 4 to have been.a proximate cause 

_of the [injury] [damage] to the plaintiff? 
Your total must equal 100%. 


ANSWER: | | Percentage 
To defendant’s [product] AES % 
[negligence]: 

To Entity (name): . Ce remeare ae 
[To Entity (name): Papp, stan na A 
[To Entity (name): tee VON 


TOTAL 100% 


(DIRECTION: Sign this verdict form and notify the bailiff.) 


DATE t ee eee, SRI! BEA Rac SL ht 
Presiding Juror 
NOTE ON USE 


This special verdict form is for use in product liability actions 
against a manufacturer in which there are no affirmative defenses and 
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- there are other entities that have been identified as possibly being at 
fault for the plaintiffs damages. 


Use bracketed material as applicable. Question 1 is set out in 
alternative form. The first option applies a strict liability standard. This 
option should be used if the product is claimed to be not reasonably safe 
in construction (WPI 110.01), not reasonably safe because it did not 
conform to the manufacturer’s express warranty (WPI 110.01.01), not 
reasonably safe in design (WPI 110.02), or not reasonably safe because 
adequate warnings were not provided with the product (WPI 110.03). 
The second option applies a negligence standard. The second option 
should only be used if it is claimed that the manufacturer was negligent 
in that the product was not reasonably safe because adequate warnings 
were not provided after the product was manufactured (WPI 110.03.01). 


If there is a jury issue whether the defendant was a manufacturer 
as defined in RCW 7. 72.010, mith the following as the first question in 
the verdict form. 


it - QUESTION 1; Was the defendant a manufacturer? 
ANSWER: _____ (Write “yes” or “no”) 


(DIRECTION: If you answered “no” to Question 1, sign this 
verdict form. If you answered “yes” to raeton 1, then answer Ques- 
tion 2.) 


Use WPI 1.11 (Concluding Instruction—For Special Verdict Form) 
and WPI 30.01.01 (Measure of Economic and Noneconomic Damages— 
Personal Injury—No Contributory Negligence) with this verdict form. 


If defenses are claimed under WPI 110.05 (Government Contract 
Specifications—Defense) or WPI 110.08 (Useful Safe Life), a question 
will need to be added to the verdict form covering these defenses. 


Use WPI 41.04 (Damages to be Apportioned), WPI 21.10 (Burden of 
Proof—Entities Not Party to the Action), and WPI 10.01 (Negligence— 
Adult—Definition) with this verdict form. 


For a personal injury case involving married co-plaintiffs, the 
verdict form and damage instruction should take into account the com- 
“munity property issues discussed in Brown v. Brown, 100 Wn.2d 729, 
675 P.2d 1207 (1984). See the Comment to WPI 30.01.01 (Measure of 
Economic and Noneconomic ee ee Injury—No Contribu- 
tory Negligence). 


3 COMMENT 
RCW 4.22.070. 
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The statute requires the apportionment of damages “in all actions 
involving fault of more than one entity.” Pursuant to RCW 7.22.070(1), 
the trier of fact shall determine the percentage of the total fault that is 
attributable to every entity that caused the plaintiffs damages. Entities 
include the plaintiff or person suffering personal injury or incurring 
property damage, defendants, third-party defendants, entities released 
by the plaintiff, entities immune from liability to the plaintiff, and enti- 
ties with any other individual defense against the plaintiff. Judgment i is 
then entered against each defendant (unless a defendant is immune 
from liability or has prevailed on an individual defense), in an amount 
that represents the defendant’s proportionate share of the plaintiffs 
total damages. The liability of each defendant is several unless one of 
the exceptions outlined in the statute apply. 


_. The definition of fault found in RCW 4.22.015 applies when ap- 
portioning total fault pursuant to RCW 4.22.070. Welch v. Southland 
Corp., 184 Wn.2d 629, 952 P.2d 162 (1998); see also Hiner v. Bridgestone/ 
Firestone, Inc., 188 Wn.2d 248, 259-62, 978 P.2d 505 (1999) (discussing 
the interplay of RCW 4.22.015 and. 4,.22.070); Coulter v. Asten Grp., 
Inc., 185 Wn.App. 618, 146 P.3d 444 (2006) (special verdict form for ap- 
portionment in product liability case upheld on appeal), The word 
“fault,” as defined by RCW 4.22.015, “includes acts or omissions, includ- 
ing the misuse of a product, that are in any measure negligent or reck- 
less toward the person or property of the actor or others, or that subject 
a person to strict tort liability or liability on a product liability claim.” 
The term also includes breach of warranty. 


The theory of strict product liability is to insure that the cost of 
injury resulting from a defective product.is borne by the manufacturer 
that placed the product on the market rather than by the person injured. 
See Greenman v. Yuba Power Prods., Inc., 59 Cal.2d.57, 27 Cal.Rptr. 
697, 377 P.2d 897 (Cal. 1963); Restatement (Second) of Torts § 402A | 
emt. c (1965). RCW 4.22.070 modifies this theory by shifting to the 
injured party the cost of injury apportionable to entities other than the 
manufacturer. If the injured consumer is entirely without fault, RCW 
4,22.070(1)(b) retains a limited form of joint and several liability by 
providing that “the defendants against whom the judgment is entered 
shall be jointly and severally liable for the sum of their. proportionate 
shares of the claimant’s total damages.” But even under RCW 4.22.070 
(1)(b), the injured party will bear the costs that are attributable to 

“empty chairs.” For additional commentary concerning RCW 4.22.070, 
see WPI 21.10 (Burden of Proof—Entities Not Party to the Action) asd 
WPI 41.04 (Damages To Be Apportioned). 


For a discussion of the damages recoverable in See Rati ac- 
tions, see the Comment to WPI 110.30.01 (Special Verdict Form—Prod- 
uct Liability—No Affirmative Defenses—No Empty Chairs). 
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WPI 110.31.01 STANDARDS OF CONDUCT 
WPI 110.31.01 


SPECIAL VERDICT FORM—PRODUCT LIABILITY— 
ASSUMPTION OF RISK—CONTRIBUTORY 
‘’ NEGLIGENCE—NO EMPTY CHAIRS 


(Insert caption. See WPI 110.30.01.) 
We, the jury, answer the questions submitted by the 
court as follows: 


[QUESTION 1: Did the defendant supply a product that 
_Was not reasonably safe [in construc- 

tion at the time the product left the. 
defendant’s control] [because it did not 
conform to the manufacturer’s express 
warranty] [as designed] [because ade- 
quate warnings or instructions were not 
provided with the product]?] 


[QUESTION 1: Was the defendant negligent in that the 
product was not reasonably safe 
because adequate warnings or instruc- 
tions were not provided after the prod- 
uct was manufactured?] | 
ANSWER: ————— (Write “yes” or “no”) 


(DIRECTION: If you answered “no” to Question 1, sign 
this verdict form. If you answered “yes” to Question 1, answer 
Question 2.) 


QUESTION 2: Was the unsafe condition of the prod- 
uct a proximate cause of injury or dam- 
age to the plaintiff? 

ANSWER: —————- (Write “yes” or “no”) 


(DIRECTION: If you answered “no” to Question 2, sign 
this verdict form. If you answered “yes” to Question 2, answer 
- Question 3.) 3 


338 


PRODUCT LIABILITY. WPI 110.31.01 


QUESTION 3: What do you find to be the plaintiff's 
| amount of damages? (Do not consider 
the issue[s] of [assumption of risk] [or] 
[contributory negligence], if any, in 
your ene ee ) 


ANSWER: : 
[(a) Past Economic Damages $——__] 
[(b) Future Economic Damages $——___—_] 
[(c) Noneconomic Damages eeneerearee| 


(DIRECTION: If you answered Question 3 with any 
amount.of money, answer Question 4. If you find no dam- 
ages, sign this verdict form.) 


QUESTION 4: _ [Did the plaintiff assume the risk of 
injury or damage from the product] [or] 
[was the plaintiff also negligent]? 


ANSWER: (Write “ves” or “no”) 


(DIRECTION: If you answered “no” to Question 4, sign 
this verdict form. If you an swered “ves” to Question 4, 


answer Question 5. ) 


QUESTION 5: __—Was the plaintiff's [assumption of risk] 

| [or] [negligence] a proximate cause of 
the [injury] [damage] to the plaintiff? 

ANSWER: —————- (Write “yes” or “no”) 


(DIRECTION: If you answered “no” to Question 5, 
sign this verdict form. If you answered “yes” to Question 5, 
answer Question 6.) 
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\ 


QUESTION 6: Assume that 100% represents the total — 
| combined fault that proximately caused 

the plaintiff's [injury] [damage]. What 
percent of this 100% is attributable to 
the [unsafe condition of the defendant’s 
product] [defendant’s negligence], and 
what percentage of this 100% is attrib- 
utable to the plaintiff's [assumption of 
risk] [and] [negligence]? Your total 
must equal 100%. 


ANSWER: ae Percentage 
To defendant’s [product] at EE 
[negligence]: 

To plaintiff (name): sl Alee Soh 


TOTAL: | | 100% 


(DIRECTION: Sign and return this verdict.) — 


DATE: ttimantioal aaa Mirebies anitenae ee ee 
Presiding Juror 


NOTE ON USE 


This special verdict form is for use in product liability actions 
against a manufacturer if assumption of risk or contributory negligence 
is in issue and there are no other entities that have been identified as 
possibly being at fault for the plaintiffs damages. | 


Use bracketed material as applicable. Question 1 fs set out in 
alternative form. The first option applies a strict liability standard. This 
option should be used if the product is claimed to be not reasonably safe 
in construction (WPI 110.01), not reasonably safe because it did not 
conform to the manufacturer’s express warranty (WPI 110.01.01), not 
reasonably safe in design (WPI 110.02), or not reasonably safe because 
adequate warnings were not provided with the product (WPI 110.03). 
The second option applies a negligence standard. The second option 
should only be used if it is claimed that the manufacturer was negligent 
in that the product was not reasonably safe because adequate warnings 
were not provided after the product was manufactured (WPI 110.03.01). 


If there is a jury issue whether the defendant was a manufacturer 
as defined in RCW 7.72.010, insert the following as the first question in 
the verdict form. 
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QUESTION 1: Was the defendant a manufacturer? 


ANSWER: _____ (Write “yes” or “no”) 


(DIRECTION: If you answered © ” to Question 1, sign this verdict 
form. If you answered “yes” to Oliabeion 1, answer Question 2.) 


Use WPI 1.11 (Concluding Instruction—For cent ly Verdict Form) 
and WPI 30.02.01 (Measure of Economic and Noneconomic Damages— 
Personal Injury—Contributory Negligence) with this verdict form. If as- 
sumption of risk is at issue, WPI 30.02.01 should be modified to refer to 
as etapa of risk. 


If defenses are claimed under WPI 110.05 Paseo Contract 
_ Specifications—Defense) or WPI 110.08 (Useful Safe Life), a question 
will need to be added to the verdict form covering these defenses. 


For a personal injury case involving married co-plaintiffs, the 
verdict form and damage instruction should take into account the com- 
munity property issues discussed in Brown v. Brown, 100 Wn.2d 729, 
675 P.2d 1207 (1984). See the Comment to WPI 30.01.01 (Measure of 
Economic and Noneconomic ge el ele ty abet pathetic nan Contribu- 
tory Negligence). 


COMMENT 
ROW 4.22.005, RCW 4.22.015, and RCW 4.56.250. 


For a discussion of RCW 4.22.005 and RCW 4.22.015, see the Com- 
ment accompanying WPI 110.10 (Assumption of Risk—Contributory 
Negligence). For a discussion of the damages recoverable in product li- 
ability actions, see the Comment to WPI 110.30.01 (Special Verdict 
Form—Product Liability—No Affirmative Defenses—No Empty Chairs). 


[Current as of December.2020.] 


341 


WPI 110.31.01.01 STANDARDS OF CONDUCT ~ 
WPI 110.31.01.01 © 


SPECIAL VERDICT FORM—PRODUCT LIABILITY— 
ASSUMPTION OF RISK—CONTRIBUTORY | 
NEGLIGENCE—NO EMPTY CHAIRS—MIXED 
STANDARDS OF CARE 


(Insert ception: See WPI 110.30.01 .) 
We, the jury, answer the questions submitted by the - 
court as follows: 


[QUESTION 1: _ Did the defendant supply a product that 
was not reasonably safe [in construc- 
tion at the time the product left the | 
defendant’s control] [because it did not 
conform to the manufacturer’s express 
warranty] [as designed] [because ade- 
quate warnings or instructions were not 
hea M ales with the product]?] 


[QUESTION 1: Was the defendant negligent in that the 
ty product was not reasonably safe 
because adequate warnings or instruc- 
tions were not provided after the prod- 
uct was manufactured?] 


ANSWER: —____ (Write “yes” or “no”) 
(DIRECTION: If you answered “no” to Question 1, sign 
this verdict form. If you answered “yes” to Question 1, answer 


Question 2.) 


QUESTION 2: . Was the not reasonably safe condition 
of the product a proximate cause of 
injury or damage to the plaintiff? 


ANSWER: ———__- (Write “yes” or “no”) 
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(DIRECTION: If you answered “no” to Question 2, sign 
this verdict form. If you answered “yes” to Question 2, answer 
Question 3.) | | 


QUESTION 3: What do you find to be the plaintiff's 
| amount of damages? (Do not consider 
' the issue[s] of [assumption of risk] [or] 
[contributory negligence], if any, in 
yeu findings. ) 


ANSWER: 

[(a) Past Economic Daniaues $—___] 

[(b) Future Economic Damages $—.__—_] 
_ [(c) Noneconomic Damages $ I 


(DIRECTION: If you answered Question 3 with any 
amount of money, answer Question 4. If you find no sau ades, 
_ sign this verdict form.) 


QUESTION 4: [Did the plaintiff assume the risk of 
| injury or damage from the product] [or] 
[was the plaintiff [also] negligent] [or] 
[did the Biamcitt neaugentty misuse the 
product]? 


ANSWER: —_____- (Write “yes” or “no”) 
(DIRECTION: If you answered “no” to Question 4, sign 


this verdict form. If yeu answered “yes” to Question 4, answer ° 
Question 5. ) 


QUESTION 5: Was the plaintiff's [negligence] or 
[negligent misuse of the product] [or] 
[assumption of risk] a proximate cause 
of the [injury] [damage] to the plaintiff? 


ANSWER: ———__ (Write “yes” or “no”) 
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(DIRECTION: If you answered “no” to Question 5, sign 
this verdict form. If you answered “yes” to Question 5, answer 
Question 6.) 


QUESTION 6: “Total combined fault” includes all of 
| the forms of fault, based on your 
answers to the previous questions, that 
- you found proximately caused the 

plaintiff's [injury] [damage]. Assume 
that 100% represents the total 
combined fault that proximately caused 
the plaintiff's [injury] [damage]. What 
percent of this 100% is attributable to 
each of the following parties? Your 
total must equal 100%. 


ANSWER: Percentage 
To Defendant —_———%. 
To Plaintiff eS sas ake oye fs 


TOTAL: 100% 


(DIRECTION: Sign and return this verdict.) 


DATE! oe ree ee, hina Ra eae 
Presiding Juror 


NOTE ON USE 


This special verdict form should be used if the case involves differ- 
ent types of fault and the jury would benefit from having a common 
term to use in apportioning fault. Although RCW Chapter 4.22 applies 
to all actions in which comparative fault is at issue, ordinarily it is un- 
necessary to use the term “fault” or define it because most cases involve 
a comparison by the jury of the same type of fault - typically negligence. 


Product liability. The most common use for this instruction will 
be in product liability:actions against a manufacturer that involve is- 
sues of misuse of the product, contributory negligence, assumption of 
risk, or the fault of a third party. | 


WPI 110.31.01.02 (Fault To Be Apportioned—Product Liability) 
connects with this instruction, to give the jury guidance on what types 
of fault constitute “total fault”, and how “total fault” leads to the ap- 
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portfoknisht question—number 6 in this example—in the special verdict 
form instruction. 


Bae bracketed material as applicable. Question 1 is set out in 
alternative form. The first option applies a strict liability standard. This 
option should be used if the product is claimed to be not reasonably safé 
in construction (WPI 110.01), not reasonably safe because it did not 
conform to the manufacturer’s express warranty (WPI 110.01.01), not 
reasonably safe in design (WPI 110.02), or not reasonably safe because 
adequate warnings were not provided with the product (WPI 110.03). 
The second option applies a negligence standard. The second option 
should only be used if it is claimed that the manufacturer was negligent 
in that the product was not reasonably safe because adequate warnings 
were not provided after the product was manufactured (WPI 110.03.01). 


If there is a jury issue whether the defendant was a manufacturer 
as defined in RCW 7.72.010, insert the spusainbrcs: as the first question in 
the verdict form: 


QUESTION 1: Was the defendant a manufacturer? 
ANSWER: —____ (Write “yes” or “no”) 


(DIRECTION: If you answered “no” to Question 1, sign this verdict 
form. If you answered “yes” to Question 1, answer Question 2.) 


Use WPI 1.11 (Concluding Instruction—For Special Verdict Form) 
and WPI 30.02.01 (Measure of Economic and Noneconomic Damages— 
Personal Injury—Contributory Negligence) with this verdict form. If as- 
sumption of risk is at issue, WPI 30.02.01 should be modified to refer to 
assumption of risk. 


If defenses are claimed under WPI 110.05 (Government Contract 
Specifications—Defense) or WPI 110.08 (Useful Safe Life), a question 
_ will need to be added to the verdict form covering these defenses. 


Cases other than product liability. Another example of how this 
verdict form might be used is in a case involving a claim for strict li- 
ability based on an abnormally dangerous activity, when the defendant 
alleges that the plaintiff was contributorily negligent. In such a case, 
the initial questions regarding the liability of the defendant will need to 
reflect the appropriate theory. Alternatively, if the issue of strict li- 
ability has been decided as a matter of law, the verdict form will omit 
the question of the defendant’s liability, and even the question regard- 
ing proximate cause if that has also been determined as a matter of 
law, but will retain the apportionment process in Question 6. 
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Married co-plaintiffs. For a personal injury case involving mar- 


ried co-plaintiffs, the verdict form and damage instruction should take 


into account the community property issues. See the Comment to WPI 
30.01.01 (Measure of Economic and Noneconomic Damages—Personal 
Injury—No Contributory Negligence). : 


Multiple defendants. The verdict form is based upon a single 
defendant who is claimed to be strictly liable for the plaintiffs injury, 
while the defendant alleges that the plaintiff is also at fault. The verdict 
form can be adapted to include multiple defendants. If one defendant is 
-gubject to strict liability and another defendant is alleged to have been 
at. fault on some other basis, the verdict form will need additional ques- 
tions regarding that defendant’s fault (typically, whether the additional 
defendant was negligent, and whether it proximately caused the injury) 
and an additional line added to Question 6 that will permit the jury to 
apportion fault to that party. Even if the plaintiff is not alleged to be at 
fault in causing the injury, this form may be needed if claims are made 
against more than one defendant and the types of fault are dissimilar. 


“Empty chairs.” If one of the parties alleges that a non-party 
entity (the so-called “empty chair”) was also at fault and claims that 
fault should be apportioned accordingly, the verdict form may be modi- 
fied to add additional questions and additional pene to the percentage 
allocation in Question 6. 


! | COMMENT 
RCW 4.22.005; RCW 4.22.015; ROW 4.56.250. 
This verdict form was added in 2012. 


See the Comment to WPI 41.04 (Fault to Be Apportioned) for gen- 
eral guidance regarding the history of RCW 4,.22.070 and the BBRCHECE: 
ment of fault. — 


For a discussion of RCW 4.22.005 and RCW 4.22,015, see the Com- 
ment accompanying WPI 110.10 (Assumption of Risk—Contributory 
Negligence). For a discussion of the damages recoverable in product li- 
ability actions, see the Comment to WPI 110.30.01 (Special Verdict — 
Form—Product Liability—No Affirmative Defenses—No eoagsas Chairs). 


In order to modify this Aon form for use in cases in which the 
cause of action and evidence involves less common types of fault (not 
listed in this instruction or in WPI 110.31.01.02 (Fault to be Ap- 
portioned—Product Liability)), the court should specify the less common 
type of fault, in the relevant questions posed. The court would also 
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modify the connecting instruction, WPI 110.31.01.02 (Fault To Be Ap- 
portioned—Product Liability), to include the less common type of fault. 
See the bracketed blank line in WPI 110.31.01.02 (Fault to be Ap- 
portioned—Product Liability), which describes the concept of “total 
combined fault.” 


As the court recognized in Coulter vy. Asten Group, 135 Wn.App. 
613; 622-23, 626-27, 146 P.3d 444 (2006), the jury apportions fault, and 
the court applies the law and mathematical proportions to allocate 
damages. Choosing types of fault to insert in the jury instructions 
depends on legal standards and evidence concerning specific acts and 
omissions of the entities involved in the causes of action. See RCW 4.22. 
015; Hiner v. Bridgestone/Firestone, Inc., 188 Wn.2d 248, 259-62, 978 © 
P.2d 505 (1999); Johnson v. Recreational Equip., Inc., 159 Wn.App. 939, 
946-54, 247 P.3d 18 (2011). This verdict form guides the jury as it 
considers allocation of fault; the court resolves the issues of law. See 
Coulter, 185 Wn.App. 613. 


[Current as of December 2020.] 
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FAULT TO BE APPORTIONED—PRODUCT 
LIABILITY : | 


If you find that more than one entity was at fault, you 
must determine what percentage of the total fault is attrib- 
utable to each entity that proximately caused the [injury] 
[damage] to the plaintiff. Your answers to the questions in 
the special verdict form will furnish the basis by which the 
court will apportion damages, if any. 


Entities may include the defendant(s), [the plaintiff(s)] 
[and] [the person(s) incurring property damage] [third- 
party defendant(s)] [entity or entities not party to this 
action]. 


This instruction defines “fault” as it is used in the 
special verdict form. You will need to apportion fault only 
if you first determine that the defendant supplied a prod- 
uct that [was not reasonably safe as designed] [or] [was 
not reasonably safe in construction] [or] [was not ac- 
companied by adequate warnings] and that this unsafe 
aspect of the product proximately caused the plaintiff's 
injury. In addition, you will only need to apportion fault if 
you also determine that [the plaintiff] [another party] [an- 
other entity] was also at fault and that such fault also — 
caused the plaintiff's injury. 


Each of the following is considered “fault”: 


[supplying a product that is not reasonably safe 
because of inadequate warnings] 


[supplying a product that is not reasonably safe in its 
design] 


[supplying a product that is not reasonably safe in its 
construction] 
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_ [defendant's negligence] : | 


[plaintiff's negligence] | 
[breach of warranty] 
[negligent misuse of product] 
[assumption of risk] 


[ (other — see Note on Use)]. 


NOTE ON USE 


Use this instruction to accompany WPI 110.31.01.01 (Special 
Verdict Form—Product Liability—Assumption of Risk—Contributory 
Negligence—No Empty Chairs—Mixed Standards of Care) if there is a 
need to explain how to apportion fault when there are different types of 
fault. It is only necessary to use WPI 110.31.01.01 (Special Verdict 
Form—Product. Liability—Assumption of Risk—Contributory Negli- 
gence—No Empty Chairs—Mixed Standards of Care) and this instruc- 
tion when the jury is required to apportion fault between an “apple” 
(such as strict liability) and an “orange” (such as contributory negligence 
or the negligence of a third party). If the comparison of fault does not 
involve different types of fault, this instruction should not be used. 


Although RCW 4.22.015 includes failure to mitigate damages within 
the definition of “fault,” this instruction does not include it for purposes 
of apportionment. Instead, if failure to mitigate is alleged by a 
defendant, the verdict form should instruct the jury to reduce the 
amount of the plaintiffs damages by whatever amount of such damage 
is attributed to the failure to mitigate. The apportionment of fault is 
then applied to the amount of damages specified in the jury’s answer on 
the verdict form. : | 


The forms of fault listed in the instruction should include only those 
that are at issue in the case. The instruction lists in brackets the types 
of fault more commonly at issue in a product liability case. If the case 
involves a form of fault that is less common and not already listed, the 
instruction (and the verdict form) should be modified to include it (as 
indicated with the bracketed blank line in this pattern instruction). 


This instruction can also be modified for use in a case that involves 
other types of “apples and oranges” comparison, such as contributory 
negligence and an abnormally dangerous activity subject to strict 
liability. | 


349 


WPI 110.31.01.02 STANDARDS OF CONDUCT 


Use WPI 11.01 (Contributory Negligence—Definition) if contribu- 
tory fault is an issue in the case. See also WPI 13.03 (Assumption of 
Risk—Implied Primary) and WPI 13.04 (Assumption of Risk—Express) 
concerning assumption of risk. : 


If appropriate, use an instruction on failure to mitigate: WPI 33.01 
(Avoidable Consequences—Personal Injury Generally), WPI 33.02 
(Avoidable Consequences—Failure to Secure), or WPI ae 03 (Avoidable 
Consequences—Property or Business). 


COMMENT 


' See the Comment to WPI 41.04 (Fault to be Apportioned) for gen- 
eral guidance regarding the history of RCW 4.22.070 and the apportion- 
ment of fault. 


The special verdict forms for product liability cases, WPI 110.30.02, 
WPI 110.31.01, and WPI 110.31.02, may be adapted to fit the specific 
cause of action and evidence concerning acts and omissions, proximate 
cause and damages, as appropriate. The special verdict forms for prod- 
uct liability cases, WPI 110.30.02 (Special Verdict Form—Product Li- 
ability—No Affirmative Defenses—Empty Chairs), WPI 110.31.01 
(Special Verdict Form—Product Liability—Assumption of Risk—Con- 
tributory Negligence—No Empty Chairs), and WPI 110.31.02 (Special 
Verdict Form—Product Liability—Assumption of Risk—Contributory 
- Negligence—Empty Chairs), may be adapted to fit the specific cause of 
action and evidence concerning acts and omissions, proximate cause 
and damages, as appropriate. The WPI Committee has provided an 
example, WPI 110.31.01.01 (Special Verdict Form—Product Liability— 
Assumption of Risk—Contributory Negligence—No Empty Chairs— 
Mixed Standards of Care), but this is not a catch-all special verdict 
form. The trial court and counsel will need to take care in structuring 
the special verdict form to accurately reflect the legal principles, causes 
of action, entities, and evidence in the particular case. See generally 
Johnson v. Recreational Equip., Inc., 159 Wn.App. 939, 946-54, 247 
P.3d 18 (2011); Coulter v. Asten Grp., 135 Wn. mas 613, 622- 23, 626-27, 
146 P.3d 444 (2006). 


[Current as sk December 2020.] 
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SPECIAL VERDICT FORM—PRODUCT LIABILITY— 
ASSUMPTION OF RISK—CONTRIBUTORY 
NEGLIGENCE—EMPTY CHAIRS 


(Insert caption. See WPI 110.30.01.) 
_ We, the jury, answer the questions submitted by the 
court as follows: | 


[QUESTION 1: Did the defendant supply a product that 
was not reasonably safe [in construc- 
tion at the time the product left the 
defendant’s control] [because it did not 
conform to the manufacturer’s express 
warranty] [as designed] [because ade- 

_ quate warnings or instructions were not 
provided with the product]?]. 


[QUESTION 1: Was the defendant negligent in that the 
product was not reasonably safe 
because adequate warnings or instruc- 
tions were not provided after the prod- 
uct was manufactured?] | 


ANSWER: ———_——-_ (Write “yes” or “no”) 
(DIRECTION: If you answered “no” to Question 1, sign 


. this verdict form. If you answered “yes” to Question 1, answer 
Question 2.) 


QUESTION 2: Was the unsafe condition of the prod- 
uct a proximate cause of injury or dam- 
age to the plaintiff? 


ANSWER: —_____- (Write “yes” or “no”) 
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(DIRECTION: If you answered “no” to Question 2, sign 
this verdict form. If you answered hed to Question er answer 
Question 3.) | 


QUESTION 3: Were any of the following negligent? 


(DIRECTION: Answer “yes” or “no” after the name of each 
entity not party to this action.) 


ANSWER: Yes No 
Entity (name): PLE ak fe se 
[Entity (name); ss cee ceeeant 
[Entity (name): ae Sc Mares tes | 


(DIRECTION: If you answered “no” to Question 3 as 
to each entity, skip Question 4 and answer Question 5. If 
you answered “yes” to Question 3 as to any entity, answer 
Question 4.) 


QUESTION 4: _ Was such negligence a proximate 


cause of uA [damage] to the 
plaintiff? 


(DIRECTION: Answer “yes” or “no” after the name of each 
entity found negligent by you in Question 3.) 


ANSWER: Yes No. 


Entity (name): CER SSG y Teas Be. dea 
[Entity (name): ee eee | 
[Entity (name): | Be Nea db a a] 


(DIRECTION: Answer Question 5.) 
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QUESTION 5: ~=What do you find to be the plaintiff’s 

vi ‘amount of damages? (Do not consider 
the issue[s] of [assumption of risk] [or] 
[contributory negligence], if any, in 
your findings.) 


ANSWER: : 

[(a) Past Economic Damages _—_ $ ] 

[(b) Future Economic Damages $ ] 
] 


[(c) Noneconomic Damages $ 


(DIRECTION: If: you answered Question 5 with any 
amount of money and if you answered Question 4 “yes” 
as to any entity, answer Question 6. Otherwise, sign this 
verdict form.) 


QUESTION 6: _ [Did the plaintiff assume the risk of 
injury or damage from the product] [or] 
[was the plaintiff also negligent]? 


ANSWER: ——__- (Write “yes” or “no”) 
(DIRECTION: If you answered “no” to Question 6, skip 


Question 7 and answer Question 8. If you answered hee 
to Question 6, answer Question Fi) 


QUESTION 7: Was the plaintiff's [assumption of risk] 
, [or] [negligence] a proximate cause of 
injury or damage to the plaintiff? 


ANSWER: ——_- (Write “yes” or “no”) 


(DIRECTION: If you answered “no” to Question 7, answer 
Question 8. If you answered “yes” to Question 7, answer 
Question 9.) 
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QUESTION 8: Assume that 100% represents the total 
| combined fault that proximately caused 

the plaintiff's [injury] [damage]. What 
percentage of this 100% is attributable 
to the [unsafe condition of the 
defendant’s product] [defendant’s | 
negligence] and what percentage of 
this 100% is attributable to each entity, 
if any, whose negligence was found by 
you in Question 4 to have beena — 
proximate cause of the [injury] [dam- 
age] to the plaintiff? Your total must 
equal 100%. 


ANSWER: Percentage 


_ To defendant’s [product] [negli- cab Sidi 
gence]: : 
To Entity (name): rN ES 
[To Entity (name): LEE 
[To Entity (name): Rea ALAS cad aie 7 
TOTAL: | ‘| 100% 


(DIRECTION: Sign this verdict form.) 


QUESTION 9: Assume that 100% represents the total 
: combined fault that proximately caused 
the plaintiff's [injury] [damage]. What 
percentage of this 100% is attributable 
_ to the [unsafe condition of the 
defendant’s product] [defendant's | 
negligence]; what percentage of this 
100% is attributable to each entity, if 
any, whose negligence was found by 
you in Question 4 to have beena __ 
proximate cause of the [injury] [dam- 
age] to the plaintiff; and what percent- 
age of this 100% is attributable to the - 
plaintiff's [assumption of risk] [and] 
negligence]? Your total must equal 
%. ; 
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ANSWER: Roc Percentage 


To defendant’s [product] [negli- siya tat at 
gence]: 


To Entity (name): vei pti ahi 

[To Entity (name): . Sree 4 

[To Entity (name): pA Eh ed 
To plaintiff (name): SVR RESIS 
TOPARY ok 4 100% 


(DIRECTION: Sign this verdict form and notty the 
bailiff.) 


DATEe ss a eae ah A 
Presiding Juror 


NOTE ON USE 


This special verdict form is for use in product liability actions 
against a manufacturer if assumption of risk or contributory negligence 
_ is in issue and there are other entities that have been identified as pos- 
sibly being at fault for the plaintiffs damages. 


Use bracketed material as applicable. Question 1 is set out in 
alternative form. The first option applies a strict liability standard. This 
option should be used if the product is claimed to be not reasonably safe 
in construction (WPI 110.01), not reasonably safe because it did not 
conform to the manufacturer’s express warranty (WPI 110.01.01), not 
reasonably safe in design (WPI 110.02), or not reasonably safe because 
adequate warnings were not provided with the product (WPI 110.03). 
The second option applies a negligence standard. The second option 
should only be used if it is claimed that the manufacturer was negligent 
in that the product was not reasonably safe because adequate warnings 
were not provided after the product was manufactured (WPI 110.03.01). 


If there is a jury issue whether the defendant was a manufacturer 
as defined in RCW 7.72.010, insert the following as the first cee eu in 
the verdict form. — 


_ QUESTION 1: Was the defendant a manufacturer? , 
ANSWER: __— (Write “yes” or “no”) 


(DIRECTION: If you answered “no” to Question 1, sign this verdict 
form. If you answered “yes” to Question 1, answer Question 2.) 


355 


WPI 110.31.02 STANDARDS OF CONDUCT 


Use WPI 1.11 (Concluding Instruction—For Special Verdict Form) 
and WPI 30.02.01 (Measure of Economic and Noneconomic Damages— 
Personal Injury—Contributory Negligence) with this verdict form. If as- 
sumption of risk is at issue, WPI 30.02.01 (Measure of Economic and 
Noneconomic Damages—Personal Injury—Contributory Negligence) 
should be modified to refer to assumption of risk. 7 


If defenses are claimed under WPI 110.05 (Government Contract 
Specifications—Defense) or WPI 110.08 (Useful Safe Life), questions 
will need to be added to the verdict form covering these defenses. 


Use WPI 41.04 (Damages to be Apportioned), WPI 21.10 (Burden of | 
Proof—Entities Not Party to the Action), and. WPI 10.01 (Negligence— 
Adult—Definition) with this verdict form. 


COMM EPL 
RCW 4.22. 005, RCW 4.22.015, RCW 4,.56.250, and RCW 4.22.070. 


For a discussion of RCW 4.22.005 and RCW 4.22.015, see the Com- 
ment accompanying WPI 110.10 (Assumption of Risk—Contributory 
Negligence). For a discussion of the damages recoverable in product li- 
ability actions, see the Comment to WPI 110.30.01 (Special Verdict 
Form—Product Liability—No Affirmative Defenses—No Empty Chairs). 


For a discussion of RCW 4.22.070 as it relates to product liability 
actions, see the Comment to WPI 110.30.02 (Special Verdict Form— 
Product Liability—-No Affirmative Defenses—Empty Chairs). 


In 2012, Question 9 was reorganized to more closely follow the jury’s 
natural order of consideration (beginning with the defendant’s percent- 
age instead of the plaintiffs), 


[Current as of December 2020.] 
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